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Introduction
This relatively brief Volume continues the
new practice of reporting to Parliament on
a more frequent, and hence more ·timely,
basis.
The results of three "compliance reviews"
by the Audit Office are reported on in this
Volume. Compliance reviews examine the
extent to which public sector agencies act
in accordance with the legislation,
regulations and directions that determine
the way in which they can, or cannot
operate.

The Audit Office compliance reviews are
designed to inform Parliament of the
extent to which statutory and other
requirements are adhered to by public
sector agencies and to recommend actions
by
government
to
address
any
shortcomings.
The three compliance reviews m this
Volume examine whether:
•

agencies' activities accord with their
enabling legislation (or, in the case of
departments, with their program
descriptions published in the State's
Budget Papers)

•

CEO contracts for agencies under the
Public Sector Management Act 1988
accord with the Premier's Department
Guidelines and for other public sector
agencies, follow these Guidelines as a
matter of good practice

•

agencies required by legislation to
establish and operate a Special
Deposits Account were complying
with this requirement.

This is an important Issue m the public
sector.
In the private sector, any action may be
undertaken by an individual, company or
organisation unless it is prohibited by law.
The public sector operates differently. In
general, governments and their agencies
can only act within the confines of specific
legislation or long-standing conventions.
Any actions outside these confines may be
ultra vires or unlawful.
Partly this difference stems from the
supremacy of Parliament over executive
governmem. Partly it stems from
recognising that citizens' rights should not
be diminished by government except
through due process.
Within the context of any relevant
legislation, Governments may also Issue
directions and instructions to their
agencies as to how they should act.

This Volume also includes the results of
audits of the University of Sydney and a
number of smaller agencies.
As noted in Volume Two of my Report to
Parliament for 2000, accounting and
financial management problems within the
University prevented timely preparation of
a financial report that could be audited.
The report and the audit have now been
completed.

-------------------------------Introduction

Section One

------------------------------------------------

Special Reviews

Compliance Review of Chief Executive Contracts
Compliance Review of Activities of Government Agencies
Compliance Review of the Operation of Special Deposits Account
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Compliance Review of
Chief Executive Officer Contracts
BACKGROUND
There are various arrangements governing the employment of Chief Executive Officers (CEOs) of
public sector agencies in New South Wales. Broadly however these arrangements fall into two main
groups.
The first group consists of those CEOs who form the Chief Executive Service (CES). These positions
are the heads of departments (with some exceptions) or public authorities, as datailed respectively in
Schedule 1 and Part 3 of Schedule 3A of the Public Sector Management Act 1988 (the Act). The CES
is part of the Senior Executive Service (SES). The key features of theSES are:

+
+
+
+
+
+
+

appointment to the Executive position made by the Governor
employment governed by a contract of employment between the officer and the employer
terms of appointment for periods up to five years
remuneration packages based on total cost to the employer
written performance agreements which incorporate Government targets
performance reviews which, at a minimum, must occur annually
positions classified on the basis of work value.

The employer of these CES CEOs is, in most cases, the Premier. The Premier has delegated to
Ministers the power to enter into and vary contracts of employment with the CES. The Minister must
therefore sign the performance agreement of the CEO.
The level of these CES CEOs' remuneration is established in negotiation with the Minister, within the
remuneration ranges determined annually by the Statutory and Other Offices Remuneration Tribunal
(SOORT). The Tribunal also determines the range of performance pay for each level of the SES,
which a Minister can award to a CES officer.
The second broad group consists of CEOs of State owned corporations (SOCs), certain statutory
authorities and universities. These CEOs do not form part of the CES. Their employment is not
covered by the Act and their remuneration is determined by a variety of processes.
There is also a third, much smaller group of officers, who because of certain features of their positions
are not required to have contracts of employment or performance appraisals.

WHAT WAS THE OBJECTIVE OF THE REVIEW?
The objective of the compliance review in respect of CES CEOs subject to the Act was to determine
whether each officer's contract is in accordance with the guidelines issued by the Premier's
Department. Specifically, the review examined the currency of the contract, the process of
appointment of the CEO, that remuneration is· in accordance with the provisions of the contract, that a
performance agreement between the CEO and the Minister or Board exists and that performance
bonuses are based on written performance appraisals.
Inquiries were made as to any special or unusual conditions agreed to by the Minister and whether any ·
secondary contracts existed.
The review also examined agencies' compliance with the Annual. Reports Regulations regarding the
reporting of CEOs' performance where the officer is at or above Level 5 in theSES.
For the second group of CEOs, the Premier's Department guidelines were taken to represent better
practice. The review examined compliance against that better practice.
----------------------------------SpecwlReviews
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WHAT DOES THE LEGISLATION REQUIRE?
The Public Sector Management Act 1988 applies to CES. Section 42G of the Act states that the
employment of an executive officer shall be governed by a contract of employment between the
offi er and hi or her employer. The contract of employment may be made before or after the
appointment of the executive officer concerned.
Section 421 of the Act states that an executive officer's performance must be reviewed at least
annual! by the officer's employer or some other person nominated by that employer. Any such
review is to have regard to the agreed performance criteria for the position and any other relevant
matter.
The Premier's Department has issued Guidelines in respect of the administration of the SES. The SES
Guidelines apply to the SES and CES (as defined by sections 42B and 42C of the Public Sector
Management Act 1988). SOCs and universities are not required to comply with the provisions of the
Act or SES Guidelines. The Director-General of the Premier's Department has indicated that the
Guidelines represent a codification of the administrative and legislative basis for executive
employment in New South Wales. The Department has advised that, although referred to as
guidelines, there is a strong requirement for agencies to comply with them where possible. However,
there are no sanctions in place for agencies that do not comply.
The Guidelines cover many areas including recruitment and selection processes, ethical and
contractual responsibilities, entitlements, remuneration arrangements, termination and redeployment
processes and grievance and dispute resolution.
In February 1999, the Premier issued Memorandum No. 99-5, Chief Executive Performance
Agreement Guidelines, which aimed to ensure there was understanding and agreement between
Ministers and CEOs on their major tasks and accountabilities. The guidelines assist CEOs and
Ministers develop performance agreements that recognise the pivotal role of the CEO and the need for
consistency in the way performance is specified and assessed.

WHAT DID WE DO?
The review entailed assessing the contracts of CEOs employed as members of the CES and those
employed in a number of universities, SOCs and other agencies. In the last three types of agency, the
Premier's Department SES Guidelines were used by the Audit Office as a better practice guide and
the employment arrangements of these CEOs were compared to better practice. A total of 146
contracts were examined. Of this total, 59 contracts were for CES CEOs and directly subject to the
Premier's Department guidelines.
The review was in respect of CEOs where the appointed person had a contract of employment. Where
an officer was acting in the position at the time the audit was proposed, no review was undertaken as
acting officers normally do not have a contract for the period of relief.
Some positions, namely those of 'Public Office Holders' and some others covered by the Statutory
and Other Offices Remuneration Act 1975 do not have contracts of employment. This is because of
the independent nature of those positions and the conflict of interest that may arise if the position
holder was required to enter into a contractual relationship with a Minister. These positions are not
formally part of the Chief Executive Service, but nevertheless have their remuneration determined by
SOORT.
In these instances, a limited review was conducted to confirm that the position holder was paid in
accordance with the SOORT determination and package components were noted.

SpecuuRevuws ____________________________________________
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WHAT DID WE FIND?
Current Contracts
For all CEOs subject to the review, current contracts were found to be in existence except for one
position. The Commissioner for Community Services, despite being subject to the Act, does not have
a contract or performance agreement to cover his employment. Because the position is similar to other
officers having an inspectorial role over Government agencies, it may be proper that he does not have
a contractual relationship with the Minister. However, the Commissioner has not been classified as a
Public Office Holder. This issue has been previously reported to Parliament.
There were four instances where contracts could not be reviewed. Two of these were in respect of
CES CEOs covered by the Act.
The Audit Office requested the Olympic Roads and Transport Authority (ORTA) to provide a copy of
the contract of the then CEO. ORTA advised the Office that the contract was at the Minister's Office.
Despite numerous requests of the Minister's Office, the contract was not provided.
The previous CEO of the Department of Aboriginal Affairs did not provide the contract and informed
the Audit Office that it could not be located.
The Chancellor of the University of Sydney (in respect to the Vice-Chancellor's contract) made
insufficient documentation available to enable a conclusion to be made.
Finally, the CEO of NorthPower was unwilling to release his contract for the purpose of a compliance
review . The CEO commented that the review was in respect of guidelines issued by the Premier's
Department and that as NorthPower is a statutory SOC it is not subject to the guidelines. While the
contract would be available for financial audit purposes, the Audit Office views compliance reviews
as a basic element of a financial audit and not as a separate activity.

Secondary Contracts
Each agency was asked whether the CEO had a secondary contract of employment of any form. None
were reported by the agencies of the CEOs covered by this review except in respect of the
Commissioner of Police. This matter has previously been reported to Parliament.

Unusual Package Conditions
The audit disclosed that there were three contracts where some components of the total remuneration
could be described as unusual. All these related to university vice-chancellors, where conditions are
determined by the governing body of the university. The unusual conditions reported were as follows:

Case Study 1
The Vice-Chancellor at one university received, in addition to his salary package, overseas business
class air travel for two people, and an appropriate amount of leave for the trip. This occurred at the
end of the last five year term, in recognition of service to the university. The university has advised
that while the trip was primarily a private holiday, some official business was undertaken.

Case Study 2
The salary package of the Vice-Chancellor at one university comprises components allowed by the
guidelines, including a performance bonus. However the Vice-Chancellor also receives at the end of
his term what is described as 'a longevity bonus'. The latter bonus equates to an amount equal to the
total of his performance bonuses over the past five year period.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - S p e c i a l Reviews
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Case Study 3
A Vice-Chancellor at one university has the use of a university motor vehicle without any salary
sacrifice.

Appointment Process
A review of appointments indicated that there were no deviations from the process as laid out in the
guidelines. For the purpose of this review, the matters examined were the use of a selection panel in
making the appointment and the composition of the panel. The review did not extend to a review of
the appropriateness of the reasons put forward by selection panels for recommending one person and
rejecting others.

Correct Remuneration
The review revealed that CEOs were, in all instances, being paid in accordance with the terms and
conditions of the contract. That is to say that the dollar value of the components of each CEO' s
contract adds to the total of the agreed salary remuneration. One instance came to notice where the
Fringe Benefits Tax aspect of the package was being incorrectly calculated by the agency. The agency
was not one covered by the Act.
Two CEOs in the CES may be having the cost of their motor vehicle incorrectly calculated.

Case Study 4
Most CEOs elect to have a motor vehicle supplied as part of their salary package. In determining the
salary sacrifice cost of these vehicles, allowance should be made for a split of usage between private
and business. In respect of two CEOs, log books or running sheets were not maintained in order to
determine the extent of business use and the financial impact this has on the salary of the CEOs.

Existence of Performance Agreement
A performance agreement is an essential tool to ensure that there is understanding and agreement
between a Minister and a CEO on the major tasks and accountabilities of the CEO. It sets the CEO' s
agenda for the following year and, together with the annual performance appraisal is the basis for any
remuneration increase.
The contracts of fourteen CEOs did not include a formal performance agreement. Four were for CES
CEOs. In three instances, including two agencies under the Act, the agreement was being drawn up at
the time of the review.
Despite the absence or incompleteness of agreements, four of these CEOs received a performance
bonus. Two were employed within the CES.

Existence of Written Performance Appraisal
Of the fourteen CEOs who did not have a performance agreement, seven (none in the CES) also did
not have an annual written performance appraisal. However, eight of those without agreements, did
have an appraisal undertaken. Without the determination of accountabilities in performance
agreements, the value of these appraisals must be questioned.
There were a further 20 instances where aspects of the appraisal process were viewed as
unsatisfactory. These are summarised in the following table:

SpecialRevuws _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___
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Unsatisfactory Aspect

CES Officers

Non-CES
Officers

No appraisal prepared

6

5

Oral appraisal only

3

2

Appraisal not located

2

1

Appraisal to be done at end of contract only

-

1

Despite the situations reported above, four of these CEOs received a performance bonus, two CES,
two non-CES. However, only one of these CEOs (non-CES) had not had a written appraisal
undertaken.
Because of their recent appointment, appraisals for some CEOs were not due at the time of the audit.

Performance Bonus
Fifty-eight CEOs, regardless of whether performance agreement and performance appraisal systems
were in place, received a bonus payment. Thirty-three of these were from the CES . One CES CEO, in
addition to a cash bonus of $20,000, received an additional four weeks annual leave, which was
approved by the Minister. The value of this leave is approximately $25 ,500. A bonus of this nature
does not appear to be provided for under the Act.

Annual Report Reference
The annual reports of 14 agencies were deficient regarding the requirement to include a statement on
the performance of the CEO, where that officer is remunerated at or above Level 5 of the SES . This
represents 24 per cent of the agencies that should have met this requirement.

Public Office Holders
The remuneratioH of these officers accords with the determinations made by SOORT. By the nature of
these positions, no performance agreements exist and no performance appraisals are performed and
therefore, no bonuses are paid. The only matter of interest relates to unusual elements of the salary
package of two of the officers.

Case Study 5
Two CEOs each receive, in addition to the salary determined by SOORT, a motor vehicle free of
charge and fully maintained by the agency (both vehicles are available for agency use during
business hours). Further, both receive full reimbursement of rental and call charges for their home
phones, parking for a fee of $880 per annum, six weeks annual leave, an allowance for working
beyond 8pm and one officer claims overtime for work between 6pm and 8pm.
The agency involved in Case Study 5 has informed the Audit Office that it advises SOORT of these
additional benefits on an annual basis. Presumably, SOORT takes this advice into account when
determining the level and amount of the salary. SOORT is currently undertaking, as a result of a
special reference from the Premier, a review of non-cash benefits for Public Office holders .

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -'Special Reviews
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Other Matter
Case Study 6
A former CEO not under the Act received, in addition to the packaged salary, the payment of first
class travel expenses for the CEO's spouse when travelling on business. In addition, the agency met
93 per cent of the costs of maintaining the officer's motor vehicle and maintained the officer's library
through the period of employment.

WHAT NEEDS TO BE DONE?
Recommendation 1
The Premier's Department should remind CEOs subject to the Act, of their responsibilities to ensure
that their contracts should conform with the Guidelines where possible and that performance
agreements are put in place and performance appraisals performed annually.

Recommendation 2
The Premier's Department should remind agencies of the need to maintain appropriate filing
arrangements for Chief Executive (and SES) contracts, and associated documents.

Recommendation 3
The Annual Reports Regulations, which require inclusion in an agency's annual report of a statement
on the performance of each executive officer on or above Level 5 of theSES, should be followed by
agencies. Consideration should be given to expanding this regulation to cover CEOs below level 5.

Recommendation 4
The position of a Commissioner of Community Services should be considered for inclusion as a
Public Office Holder or the position required to adhere to the requirements of theSES.

WHAT ACTION IS PROPOSED?
Premier's Department has advised that it will revtew the recommendations with a vtew to
implementation where appropriate.

Special Reviews_____________________________________
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Compliance Review of the Activities of Government
Agencies
BACKGROUND
Government agencies consist of two main types. One type consists of those 'statutory' agencies
established by a specific piece of legislation that defines the agency's role and structure. The other
type consists of 'departments' (although that word does not necessarily appear in their title) that are
established by the Government of the day to carry out its service provision functions.
A review of the enabling legislation of statutory agencies formed over the last decade clearly
demonstrates that the New South Wales Parliament has, on occasions, been prepared to allow
agencies a very wide scope in what activities they can undertake in order to achieve their aims and
goals. Typical of the wording of legislation are expressions such as 'may conduct any business
(whether or not related to its principal functions) that it considers will further its objectives', 'do all
such things as are supplemental or incidental to the exercise of its functions' and 'do anything to the
achievement of its goals'.
In this report, the Audit Office has considered 'mandated business' to be those activities defined by
legislation and, where applicable, ministerial directions (in the case of statutory bodies) or described
in the State's Budget Papers as program descriptions (in the case of budget dependent agencies) and
Government policy. This definition of 'mandated business' is taken to be the activities or operations
which the agency is permitted to perform in order to be able to deliver the services for which it was
established. The definition does not refer only to an agency's major activities, but also includes its
minor functions.
In recent years, some agencies have undertaken activities that, in the view of the Audit Office, may be
outside their mandate. Often, this reflects an attempt by an agency to increase its capacity to generate
revenue. This compliance review was undertaken, not to challenge the worthiness of the business
decision to enter a particular activity, but to inform Parliament of the extent of some of these
activities.

WHAT IS THE POTENTIAL RISK
Non-mandated activities may present a risk to an agency's ability to successfully deliver its mandated
business. They may also result in an allocation of scarce resources other than as Parliament intended,
or may expose the agency and the State of New South Wales to future financial liability.
Conversely, if an agency's mandate is expressed in vague or ambiguous wording, managers may be
unwilling to undertake new activities because they fear that they may inadvertently breach the
mandate.

WHAT DID WE DO?
This review involved 147 agencies, being statutory authorities, government trading enterprises, state
owned corporations, universities and government departments. This includes most of the larger, more
complex agencies.
The review provides Parliament with an overview on whether an agency had committed resources to
activities outside its primary legislation or approved program objectives and descriptions.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - S p e c i a l Reviews
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WHAT DID WE FIND?

In tances of non-mandated activities that the review revealed fall, more or less, into three groups. The
first group involves those activities conducted by agencies in New South Wales which, in the view of
the Audit Office, are without legislative mandate. The second relates to activities being condlucted
interstate or overseas, which usually involve those products or services mandated for the people of
New South Wales, but now offered to a wider user base. Finally, there are peripheral activities that
ha e evolved over time.
The case studies that follow represent a cross section of the activities identified in the audit. The
examples shown in the case studies are not exhaustive but have been chosen to demonstrate the extent
of non-mandated activities presently being undertaken by public sector agencies.
It is important to emphasise two matters about the report. First, the Audit Office is not commenting on
the commercial soundness of the individual decisions made by agencies. They may be worthy
activities, which are beneficial to the users and the providers, but the agency is not mandated to
undertake them. Second the whole issue of non-mandated activities is, by no means, clear-cut. In
preparing this report, there was much debate among Audit Office staff about which activities were
mandated and which were not.
A discussion on each group of non-mandated activities follows.
NON-MANDATED ACTIVITIES IN NEW SOUTH WALES
Despite possibly being innovative and a sound business practice, some agency activities are, in the
view of the Audit Office, outside their current mandate.
Case Study 1
A number of universities have constructed facilities such as gymnasiums and swimming centres.
Unless these facilities are used solely by students, then activities conducted in them are outside of the
universities ' mandate.
Case Study 2
One department was identified as operating a gymnasium for the benefit of staff
The personal fitness of staff concerned is not a compulsory condition of employment and the
department should not be committing resources to this activity.
Case Study 3
Some agencies in the Arts portfolio are mandated to use facilities for seminars and social events.
Some other agencies are conducting similar functions without legislative mandate.
Until all legislation is amended or the activity ceases it is not clear whether this activity is within
mandate.
Case Study 4
One agency conducts a pro gram offree flu vaccinations for all staff during the winter months.
Although the cost is not great and the benefits of a flu free environment are obvious, this is a matter
for private expenditure of the staff involved and would appear to be outside the agency's mandate.

Special Reviews_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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Case Study 5
A department has advertised for the public to attend training courses on 'Working Efficiently with
PCs '. The courses were conducted in-house.
The agency was not established to provide training to the public in any field and the activity is outside
its portfolio responsibilities .

Case Study 6
A statutory authority has recently commenced providing consultancy advice to other public sector
agenctes.
The agency's enabling legislation does not provide for it to be involved in consultancy services.

Case Study 7
An agency conducts professional training activities as part of its mandated objectives. Recent legal
opinion obtained by the agency suggests that charging fees for these courses might not have been
envisaged when the agency's primary legislation was drafted. The agency is seeking to amend the
legislation to remove doubt over the ability to charge course fees.
Because much legislation was drafted before the emergence of the user pay principle, agencies need
to carefully review their primary legislation before introducing fees for services.

ACTIVITIES OUTSIDE THE STATE
The second type of activity involves the sale of a product or service, developed by the agency as part
of the delivery of its mandated business, to a similar interstate agency, or to a government or private
organisation overseas.
Advice from the Crown Solicitor (see the Appendix to this Volume) is that it is unlawful for a
statutory authority to operate outside New South Wales unless its enabling legislation specifically
allows it to do so. If the legislation is silent on the matter, it is not lawful for a statutory authority to
·
operate outside the State boundaries.
The Crown Solicitor has, however, advised that it is lawful for a Government department to operate
outside New South Wales, but only in respect of its mandated operations.

Case Study 8
A number of universities have set up contracts to provide degree based courses to overseas students
at 'campuses' abroad. This has sometimes been done without the approval of the university's Council.
At least one university has incurred substantial losses due to poor planning.
Legislation appears to allow only three universities to operate outside the State. In some instances,
arrangements have been established by faculty staff without the knowledge of the Council. Further,
the profitability of such arrangements, in the view of the Audit Office, is difficult to assess due to
limitations in the costing systems of the universities.

PERIPHERAL ACTIVITIES
The most prevalent type of non-mandated acttvtty is where an agency devotes resources to a
peripheral activity in order to generate income from the sale of the product or service. An associated
risk is that the revenue generated may not cover costs. The risk will be exacerbated if the agency does
not have the systems in place to accurately or completely establish and record the costs. Further, the
delivery of non-mandated business activities may divert resources from primary activities.
--------------------------------------------------------------SpecwlReviews
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The ri k of liabilitie for warranty maintenance and non-performance that may accrue must be
carefull con idered. There i also a risk that management's attention (and that of the staff of the
agen
di erted by these activities from the agency's primary purpose.
Example of this type of activity follow , notwithstanding that the very broad wording of some
enabling legislation may not prohibit the activity.

Provision of Staff Amenities
The pro vi ion of staff amenities pose many problems when examining whether an agency's activities
are lawful. Such activities include the provision of childcare facilities, car parking facilities and food
outlet .

Case Study 9
Car parking and childcare facilities are common in the health industry and in university and other
education facilities, but other agencies are also involved in these activities. Food outlet facilities are
also a feature of some agencies within these industries. Sometimes the facilities may have been
principally constructed/or clients, but use has been extended to staff
In ome public sector agencies, enabling legislation or authoritative memoranda and circulars
pecifically allows for some of these services. For others, legislation is silent or unclear.

Utilisation of Resources and Facilities
A part of their mandated functions, many agencies have acquired facilities that, over time, they find
are not fully utilised. As a result, a decision is made to make the uncommitted time of the asset
available to the staff, to clients and to the public.

Case Study 10
Some universities provide conference facilities, catering facilities, halls, theatres, office space,
laboratories and sporting facilities to the public.

Case Study 11
Many primary and secondary school facilities are hired to the public. These include indoor and
outdoor sporting facilities, class rooms for night classes and halls.
As a result of the activities referred to in case studies 10 and 11 , the agencies then require the
expertise of a person to manage the associated risk, control bookings and equipment, account for
income generated and perhaps, costs incurred. As a consequence of the additional use, additional
maintenance and higher depreciation costs may be incurred.

Case Study 12
Universities make accommodation facilities, normally used by students, available to travellers during
semester breaks.
This activity is not mandated by legislation.

Case Study 13
An agency rents part of its property to a local community organisation for a peppercorn rent on the
basis of providing goodwill to the local area.
The agency is not mandated for this activity which could lead to liabilities arising for which it would
be responsible.
SpecwlRevwws _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___
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Case Study 14
An agency rents surplus land near Badgery's Creek currently held in its books at a value of $3.5
million.
This involves the agency being in the business of property rentals. The rents are only token and may
not cover costs and liabilities that could arise.
Corporate Service Activities
An increasing number of agencies are undertaking the corporate services functions of other agencies
in the public sector. These activities are carried out by the agency on a fee for service basis.
Case Study 15
Three agencies were identified as having taken up this activity.
These agencies are not mandated to undertake this activity. In addition the agencies are duplicating
the activities of the Central Corporate Services Unit (CCSU) of the Department of Public Works and
Services. While CCSU does not have a monopoly on these activities, it is probable that while it
operates on a cost recovery basis, the other agencies may not be so restricted.
Provision of Client Facilities
Many agencies may have gone beyond their mandate from Parliament m providing clients with
facilities that are peripheral to their mandated activities.
Case Study 16
Hospitals build and operate car parks and provide cafeterias for patients.
Case Study 17
Student residential accommodation is invariably supplied at hospitals.
Included in the legislation of Area Health Services is·the provision for them to provide 'health support
services'. This term is very general and in the view of the Audit Office is not well defined in the
legislation.
Case Study 18
An agency running a major tourist attraction in New South Wales, also operates lodgings for visitors.
Case Study 19
Two agencies originally held consumable items for internal use or use by students. Over time the
points of sale became known to the public. Sales commenced without the appropriate mandate.
Case Study 20
A department subleases properties to private sector organisations. The organisations operate in the
area for which the department is responsible.
In case studies 16 to 20, the agencies have moved into areas which may benefit their clients or the
agencies have been attracted to the activities by the prospect of additional revenues.

-----------------------------------SpecwlReviews
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OTHER OBSERVATIONS
Subsidiary Companies
Premier' Memorandum No 91-2, 'Guidelines for the Formation and Operation of Subsidiary
Companie by Departments and Statutory Authorities' deals with this matter in delail. The
memorandum requires agency management to ensure that a subsidiary company does not have greater
PO\ er in terms of the nature of the activity or the location where these activities are undertaken. It
eem from the Premier's Memorandum that a subsidiary may operate outside the State of New South
Wale , unle precluded from doing so by its constitution. A subsidiary cannot undertake any activity
that i unlawful for the parent organisation to undertake.
Agencie in the education sector have been involved both in the forming of companies and in joint
venture activities.

Activities Not Defined
The Department of Public Works and Services appears to be in an unusual position. The Audit Office
experienced difficulty in obtaining a definition of its mandated business. This is because the
Department is not budget dependent (and hence does not operate under a program structure), but also
was not established by legislation, which usually would have defined its business. The existing
description of its functions in Budget Papers is at a high level. The Department's annual Statement of
Financial Performance, which sets out the functions, activities and targets for what it does, is signed
by both the Minister for Public Works and Services and the Treasurer. While there is no single
authoritative source which defines all of the Department's services and roles, many of its core
services are covered by discrete pieces of Government policy as embodied in Premier's Department
and Treasury Circulars, and Premier's Department Memoranda.
The Audit Office itself appears to be in a similar situation. While the Public Finance and Audit Act
1983 defines the duties of the Auditor-General, it does not define the Audit Office's role. As a non
Budget-funded agency, the Audit Office does not have program objectives and descriptions published
in the Budget Papers.

Television Productions
The review identified four agencies that make assets and personnel available for the production of
television programs.
Premier's Memorandum No. 91-5, 'Film and Television Location Filming on Government Property'
advised agencies that the New South Wales Film and Television Office had, as one of its functions, to
promote the planned and considered usage of Government buildings, equipment, facilities and in
some cases personnel by film makers. The memorandum also recognised that at that time there was
considerable variations in the fees charged by agencies and indicated that the Film and Television
Office could advise on appropriate fees.
In 1996, Premier's Memorandum No. 96-12, 'Agency Co-operation with the Film and Television
Industry' was issued . It dealt with the need for agencies to have close relationships with the film and
television industry so as to accrue economic and social benefits for the State. Among a number of
reminders to agencies was the need for them to keep fees 'as low as possible'.
The Audit Office was advised by the agencies that payments by the production houses for the hire of
assets was based on arrangements agreed to between the producers and the individual agencies. In the
opinion of the Audit Office, some arrangements appear to be token , at best. In addition, some
agencies are providing technical advice and reviewing scripts for authenticity at no charge to the
production house. This does, however, accord with the Premier's 1996 memorandum.
SpecwlRevkws _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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Production houses generally acknowledge the assistance received by agencies in the credits displayed
at the conclusion of a program.

WHAT DOES THIS MEAN?
The review has established that while the majority of New South Wales public sector agencies have
remained committed to undertaking their mandated business operations, there are a number of
agencies that are clearly acting outside their mandate and others operating in unclear areas.
In most of these cases, the activity does not seem to expose the agency or the NSW Government to
material liabilities.
The most apparent finding of this review relates to the construction of the enabling legislation of
agencies in the public sector. There is vast diversity in the way in which the main functions of
agencies are defined. The diversity perhaps reflects the era in which the legislation was framed or the
will of the Government of the day or both. But what agencies have been left with is a variety of
legislation, some of it very broad in the manner in which it defines what an agency can do, and some
other legislation that is very specific.
Mandate that is expressed vaguely or ambiguously creates confusion or diverging views as to what an
agency can lawfully undertake.
This heightens the risk that agencies undertake activities beyond their mandate. This may result in the
over-delivery of services and a waste of scarce resources. Duplication of services by agencies may
also result.
The other risk of mandate that is expressed vaguely or ambiguously is that agencies may be
discouraged from undertaking activities, otherwise justified by a sound business case or from a good
public policy perspective, that may be appropriate. Managers may be fearful of inadvertently
breaching their mandate and this may result in them failing to deliver what is reasonably expected.
An example of the difficulty faced by agencies can be found in the legislative circumstances under
which the State's ten universities have to function.
The reviews of the universities revealed many variations in activities and facilities provided to
students and the broader community. Additionally, some universities carry on activities interstate and
overseas.
The legislation for universities appears to give wide scope and provides that the Senate, Board or
Council:
has the control and management of the affairs and concerns of the University and may act in all
matters concerning the University in such manner as appears to it to be best calculated to promote
the objects and interests of the University, and, may engage in the commercial development of
any discovery or invention, or of any intellectual property, in which the University has a right or
interest.

The Crown Solicitor' s opinion referred to earlier in this report indicates that there are restrictions on
the powers of statutory authorities, including universities, to undertake activities outside New South
Wales.
Three universities have a legislated function for the provision of educational facilities and other
services within Australia or overseas. The legislation in respect of the other universities, based on to
the Crown Solicitor's opinion, allows them to only operate in New South Wales.
Some universities have embraced opportunities to broaden their functions to include innovative
entrepreneurial activities to supplement their funding requirements.
---------------~-------------------Special Reviews
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In iew of the apparent limitation expressed in the Crown Solicitor's opinion, there is a need to clarify
the abilit of uni er itie to operate without geographical or functional limitations. The legislation for
all universitie hould be revised to prescribe the activities that can be and are being undertaken.

WHAT SHOULD BE DONE?
Recommendation 1
This re iew has established the likely existence of non-mandated activities. Central agencies may
wi h to implement a process aimed at identifying all non-mandated activities and take action to
terminate or legitimise the activity.

Recommendation 2
All agencies with enabling legislation have the scope of their allowable activities clearly defined by
legi lation. For other agencies (mainly Departments), the Government should introduce a system
whereby it formally approves a charter of activities for each agency which it must follow.
In addition Government is encouraged to implement processes requiring agency management to
examine, perhaps with guidance from central agencies, whether proposed activities are within
mandate. Action may then be taken to proceed with the activity as being within mandate, to adjust the
mandate to allow the activity or to identify the agency best placed to undertake the activity.

Recommendation 3
In light of the Crown Solicitor's advice, statutory authorities should be required to cease overseas and
interstate activities or to seek, through their Minister, an amendment to their legislation to permit
these activities.

WHERE ELSE DOES TillS IMPACT?
Because the whole issue of mandated activities is unclear and clouded with anomalies and although
the report mentions many instances of agencies apparently acting beyond their mandated functions,
the Audit Office has taken the view that the Independent Audit Reports of agencies will not be
qualified for 1999-2000 unless there has been significant non-compliance with legislative
requirements that would materially affect the truth and fairness of the financial report.

SpecuuRevrews _________________________________________________________________

Auditor-General's Report to Parliament 2000 Volume Four _ _____,_ _ _ _ _ _ _ _ _ _ _ _ _ _ 19

Compliance Review of the Operation
of Special Deposits Account
BACKGROUND
Section 4 of the Public Finance and Audit Act 1983 (the Act) defines the Special Deposits Account
to mean:
(a)
(b)
(c)

an account of funds which the Treasurer is, by statutory or other authority, required to hold
otherwise than for or on account of the Consolidated Fund;
an account of money directed to be paid to the Special Deposits Account by or under this or
any other Act; or
an account of such other money, not directed by or under this or any other Act to be placed
to the credit of another account, which the Treasurer directs to be carried to the Special
Deposits Account.

The account must always be in credit. Some accounts are established to facilitate the whole of the
operations of an agency, while others accommodate some discrete activity or activities of an agency.
The current banking arrangements, for which the Act was amended, were established by Treasury in
1993. The Treasury technical paper, 'Cash Forecasting and Banking Arrangements for Agencies in
the Treasury Banking System' describes five categories of bank accounts available to agencies . Core
operations were to go through the main operating bank account, while other categories of accounts
were to be used for other funds and commercial activities. For Special Deposits Accounts, the choice
of category by agencies was dependent on the nature of the account and its disclosure requirements
in the financial report of the agency. For one particular category, Treasury required Special Deposit
Accounts to have separate bank accounts in order to avoid unauthorised use of these moneys.
In the annual Public Accounts, Treasury published information about the operation of Special
Deposits Account in order to keep Parliament informed of how its laws were being observed by the
Public Service.
As agencies were given more and more control of their resources and as Treasury played less of a
stewardship role over agencies' day to day accounting functions (Treasury last published information
on Special Deposits Account in the Public Accounts of 1992-93), instances were noted by the Audit
Office where the will of Parliament in regard to Special Deposits Account operations did not appear
to be followed. A compliance review was therefore instigated.

WHAT DID WE DO?
The review was conducted in all agencies having enabling or other legislation that governs how the
agency's functions and finances operate. Legislation was reviewed to determine whether an agency
was required to establish a Special Deposits Account. Inquiries were then made to determine whether
the agency was complying with the requirement.

· WHAT DID -WE FIND?
The first finding involves an interpretation of the Act, the outcome of which may have a profound
impact on how agencies report their operations through Special Deposits Account.
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Section 39(l)(b) of the Act interprets a statutory body as, 'a person, group of persons or body (not
being a per on or body specified in Schedule 3) whose funds are held in an account within the
Special Deposits Account'. Under the Act, a statutory body must keep accounts, prepare financial
tatement and have those accounts and financial statements audited by the Auditor-General. The
Act requires that most Special Deposits Accounts each represent a statutory body and as such should
be eparately reported. This has not always been applied in practice. Treasury officers have advised
that they do not agree with this interpretation (see 'Treasury Response' later in this report).
The Audit Office finding is that a significant number of agencies may not be complying with the Act
in that they are not preparing separate financial statements for each Special Deposits Account they
operate. If this view was applied, there would be an increase in the number of financial statements
prepared and audited each year. A further consequence is that an annual report will also need to be
prepared for each of these bodies. Pending clarification of the intention of section 39{l)(b) of the
Act the Audit Office does not intend to qualify relevant 1999-2000 financial reports for noncompliance with this aspect of the law.
Section 39(1B) of the Act enables the Treasurer to determine that a body is not a statutory body for
the purposes of the Act. The Treasurer could determine that these Special Deposits accounts are not
statutory bodies. This would remove any ambiguity about whether financial statements and annual
reports are required.
As part of the Audit Office review, a second finding was that the Marine Parks Authority, set up
under the Marine Parks Authority Act 1997, does not appear to have operated as a separate body. No
financial statements have been prepared for the Marine Parks Fund (also established by this Act).
Instead, NSW Fisheries and the National Parks and Wildlife Service conduct the operations of the
Marine Parks Fund. Financial transactions are recorded by each agency in its financial report.
A third finding is that four agencies which, according to law, are required to operate Special
Deposits Accounts, appear for different reasons not to be complying with their respective legislation.
The Department of Industrial Relations is required by section 47 of the Entertainment Industry Act
1989 (the El Act) to operate the Entertainment Industry Fund, the main source of funds being from
licensing fees and bond moneys. While bond moneys are being accounted for correctly as trust
funds, licensing fees are being treated by the Department as a revenue item and contribute to the
department's operating budget. As bond moneys are clearly not available, all expenditures required
of the Fund are met from the Department's operational budget.
The Department became aware of its partial non-compliance with the El Act when it sought and
obtained an internal legal opinion on the matter earlier this year. However, the Department has not
yet resolved what action needs to be taken to overcome the non-compliance. The Department also
needs to determine what portion of a sum of $86,347 received when it assumed responsibility for
operating the Fund from another agency, is bond moneys which should not have been spent.
The Department of Land and Water Conservation is still required to operate a Special Deposit
Account in terms of the Soil Conservation Act 1938, however the Soil Conservation Commission of
NSW has been inactive for some time.
Similarly, the Department of Fair Trading administers the Home Building Act 1989. The operation of
the Home Building Education and Research Fund is a requirement of the Act. The associated
account does not exist.
The Swine Compensation Act 1928 requires the Department of Agriculture to maintain a Swine
Compensation Fund. The Department has advised that the account, which it operated until about ten
years ago, was closed at the direction of Government of the day. Funds were transferred to
Consolidated Fund. The Government indicated that should a major outbreak of disease occur in the .
future, it would fund the resulting costs.
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The next finding concerns the maintenance of separate bank accounts. Because the majority of
Special Deposits accounts are established to record the whole of an agency's operations, the issue of
the need for separate bank accounts only arises where agencies are required to operate one or
multiple Special Deposits Accounts in addition to their core activities.
With the passage of time, it is difficult to know whether accounts currently being operated were
originally regarded as trust accounts by Treasury and whether the Treasury requirement for such
accounts to have separate bank accounts is still relevant. Many agencies believe that as long as their
accounting systems separately record the transactions required by legislation, that a separate bank
account for each Special Deposits Account is not necessary.
During 1999, the Department of Gaming and Racing sought advice from the Crown Solicitor on this
issue, specifically in relation to the Casino Community Benefit Fund. The advice indicated that the
trustees of the Fund were not trustees in the normal sense. This was because they did not hold any
trust funds and were in fact only an advisory body to the Minister. Under these circumstances the
Crown Solicitor advised that the requirements of the Trustee Act, including the maintenance of a
separate bank account, did not apply to the Fund.
Given this advice, the issue has now become one of whether the agencies listed in the table below are
operating accounts in the nature of trust accounts. If they are, it is the view of the Audit Office that
separate bank accounts should be maintained to comply with both Treasury requirements and law. It
is also open to interpretation whether the mixing of Special Deposits Account moneys and
Consolidated Fund moneys breaches the interpretation given in section 4 of the Act and recorded at
the opening of this report as item (a) in the definition of a Special Deposits Account.

Separate Bank Accounts Not Maintained
Aeency

Account Name

Attorney General ' s Department

Compensation Court Working Account

Department of Agriculture

Horticultural Stock and Nurseries Account
Agri cultural Scientific Collections Fund

Department of Aboriginal Affairs

Aboriginal Assistance Fund

Department of Fair Trading

Motor Dealers Compensation Fund
Services Compensation Fund
Property Services Statutory Interest Fund
P~operty

Department of Lanct and Water Conservation

Pubiic Reserves Management Fund

Department of Local Government

Companion Animals Fund

Department of Sport and Recreation

Sport and Recreation Fund

Department of Transport

Public Transport Facilities Fund

Department of Information Technology and Management

Torrens Assurance Fund

Ministry of Energy and Utilities

Energy Administration Account

New South Wales Fire Brigades

Brigades Capital Fund

New South Wales Fisheries

Commercial Fishing Trust Fund
Marine Parks Fund
Fish Conservation Trust Fund
Aquaculture Trust Fund
Recreational Fishing (Freshwater) Trust Fund
Recreational Fishing (Estuarine & Marine) Trust Fund

Teacher Housing Authority of NSW

Teacher Housing Authority Account - Loans Account

The Crown Entity

Confiscated Proceeds Account
Commonwealth Government States Grants (Petroleum
Products) Act 1965 Account

-----------------------------------------------------'SpecwlReviews
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Finally, over thirty agencies are not operating, specifically by name, the Special Deposits Account
required b their legislation. In these cases, however, the legislation requires that all the opera:tions
of the agenc be conducted through the Special Deposits Account. It would! seem that while this is
happening, the account names nominated by the various Acts are not being used. In only three
agencies doe the accounting policy note in the agency's financial report make mention of the
Special Depo its Account by name.
Thi final matter is not considered by the Audit Office to be a major compliance deviation.

WHAT DOES THIS MEAN?
The wishes of Parliament may not be being followed in a number of instances. As a result,
accountability for the operations of Special Deposits Account may be impacted. The reporting
requirements for the Public Sector could be circumvented by the non-production of separate financial
reports. Further, there is a possibility that moneys which may be from trust funds are being mixed
with other moneys.

WHAT SHOULD BE DONE?
Recommendation 1
Treasury should advise the Government whether the intention of the Act for a separate financial
report to be prepared for each Special Deposits Account continues to be appropriate.

Recommendation 2
If the outcome of the above recommendation confirms that agencies should prepare separate
financial reports for Special Deposits Account, Treasury should take the necessary steps to ensure
that this happens for the 2000-01 financial year. If not considered necessary, Treasury should arrange
for the Special Deposits Accounts to be determined as not being statutory bodies for the purpose of
the Act.

Recommendation 3
Treasury should investigate why the statutory establishment of the Marine Parks Authority has not
been put in effect by the responsible Chief Executive Officers.

Recommendation 4
Treasury should consider undertaking a regular review of whether agencies are following the dictates
of the Parliament in the manner in which they operate Special Deposit Accounts.

Recommendation 5
The issue of whether the operation of a Special Deposits Account requires a separate bank account to
be operated, needs to be resolved. The view of the Audit Office is that the majority of these accounts
are trust funds or, at least, in the nature of trust funds, in that they are earmarked by legislation for
specific purposes. As such the moneys should be kept separate from the other operating funds of the
agency.
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Recommendation 6
There are numerous pieces of legislation which require agencies to operate Special Deposit
.Accounts. Because of changes in the manner in which these agencies operate and particularly
because agencies are no longer required to use Treasury as their banker for these accounts, the
legislation now appears to be out of date. The requirement to maintain the account should be
amended if this action meets the wishes of the Parliament.

TREASURY RESPONSE
The Treasury response is as follows:

Separate Bank Accounts
The Public Finance and Audit Act 1983 is now seventeen years old. Until 1992, the State' s financial
transactions and results were recorded on a cash basis. Accounting systems were generally less
sophisticated. Far more Treasury involvement was required than is currently the case. The advent of
accrual accounting and sophisticated computer systems have enabled the effective tracking of
transactions without the need for separate bank accounts. This has also resulted in reduced costs of
banking by agencies and higher interest returns.
Treasury is currently undertaking a review of financial and annual reporting in the NSW public
sector. As part of that review, Treasury will consider whether current legislative provisions in this
area remain appropriate.
This may also require consequential amendments to the enabling Acts of various statutory bodies.

Separate Financial Statements and Annual Reports
As noted above, the Act is now seventeen years old. During that time, there has been no suggestion
that Special Deposits Accounts should be accounted for as agencies separate to their hosts. The
narrow interpretation suggested in this report does not appear to be what was intended by the
legislation.
There seems little value in dissecting many of these accounts from their host agencies. For example,
there would be few (if any) users of financial information who would wish to see financial
information for the Marine Parks Fund separate to the rest of NSW Fisheries. In many cases, the
dollar value of balances and transactions are very low.
There would be costs in providing additional financial statements and having them audited separately
based on a lower materiality threshold. Each of these agencies would also be required to prepare
separate annual reports. The benefits (if any) of providing this information separately do not
outweigh the costs.
The review of financial and annual reporting legislation will address which agencies will be required
to prepare financial statements and annual reports separately. It is unlikely that separate financial
statements and annual reports will be required for Special Deposit Accounts.

FURTHER AUDIT COMMENT
The Treasury response largely deals with the issue of the appropriateness of the legislated
requirements. The Audit Office review was concerned with agencies ' compliance with legislation as
it stands. The Audit Office has acknowledged, in Recommendation I, that a review should be
conducted of its continued appropriateness.
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - S p e c i a l Reviews
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While the Audit Office agrees that this issue can be dealt with under the new legislation, it seems
highly unlikely that this action will occur in the near future. In Volume One of the Auditor-General's
Report to Parliament 2000, it was reported that in July 1998 the Treasury issued a working paper as
part of a review of the State's financial and annual reporting legislation. In that Report, it was stated
that the Audit Office would support an early decision on processing the introduction of legislation. In
the intervening time there has been little, if any, progress.
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New South Wales Dried Prune Industry
Marketing Committee
ESTABLISHMENT AND OBJECTIVES
The Committee was established in March 1998 by the Dried Prune Industry Marketing Order 1998
made under the Marketing of Primary Products Act 1983. In terms of that Order, the Committee
imposes charges on growers and packing houses for the provision of its services.
The Marketing Order 1998 expired on 31 December 1999. The Treasurer gave approval for the final
accounting period of the Committee to be extended to 31 March 2000.

AUDIT OPINION
The audit of the Committee' s financial statements for the period 1 January 1999 to 31 March 2000
resulted in the issue of a qualified Independent Audit Report. The qualification was in the following
terms:
The Committee ' s prime revenue source is levies payable at prescribed rates by growers. It has not
been practicable for the New South Wales Dried Prune Industry Marketing Committee to operate
an effective system of internal control to identify all rateable production. Accordingly, my audit in
relation to the income item "Production Levies" was limited to amounts recorded in the
accounting records.
My opinion on the financial report for the period 13 March 1998 to 31 December 1998 was
similarly qualified.

FINANCIAL INFORMATION
Income and Expenditure Statement
Income for the period was $7 ,300 and mainly c;omprised packing house registrations, $1,600 and
production levies, $5,200.
Expendihlre totalled $14,400 and comprised secretarial fees, $5, 100; committee member costs,
$3,1 00; audit fee, $1,600 and other expenses, $4,600.
The operating deficit for the period was $7 ,100.

Balance Sheet
At 31 March 2000, assets totalled $2,100 (cash) offset by accounts payable, $2,100.
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The University of Sydney
ESTABLISHMENT AND OBJECTIVES
The University of Sydney is established by the University of Sydney Act 1989 (the Act). This is a
continuation of the University of Sydney established by Act 14 Vie. No. 31. The role of the
University is to create, preserve, transmit ·and apply knowledge through teaching, research, creative
work and other forms of scholarship.

SIGNIFICANT DEVELOPMENTS DURING THE YEAR

_

In Volume Two of the Auditor General's Report to Parliament 2000, it was noted that the University
of Sydney had prepared and submitted for audit, a financial report for the year ended 31_December
1999. However, because of significant errors in transactions and deficiencies in systems and controls
of the University, an Independent Audit Report, if issued then, would have carried a qualification
expressing my inability to form an opinion as to whether the financial report presented fairly the
financial position of the University and the results of its operations for the year ended 31 December
1999.
r.

The University has addressed the issues with the result that the audit of the 1999 financial report is
now complete and an unqualified audit report was issued on 7 August 2000. Audit Office staff
reapplied audit processes in accordance with a statistical sampling method to better determine the
potential for undiscovered errors of a material amount. Whilst errors were found , an extrapolation of
those errors did not result in material misstatement of the accounts as the high value errors were not
judged to be representative of the populations. All material errors discovered in the course of the audit
were adjusted. This resulted in the accounts reporting an operating surplus of $22.2 million compared
to those originally submitted for audit that showed a deficiency of $1.1 million .
The University implemented a new accounting and information system during 1999. This system
comprised the Financials module that was implemented in January 1999 and the Human Resources
(HRMS) module implemented in November 1999.
The operations of the University of Sydney's Graduate School of Business (GSB) and the University
of New South Wales' Australian Graduate School of Management (AGSM) were transferred to a new
company limited by guarantee, AGSM Limited, which is two-thirds controlled by the University of
New South Wales and one-third by the University of Sydney.

AUDIT FINDINGS
Audit Opinion
The audit of the University ' s consolidated financial report for the year ended 31 December 1999
resulted in the issue of an unqualified Independent Audit Report.
In common with other universities, the audit report includes an emphasis of matter referring to
uncertainty that currently exists concerning the amount owing from Commonwealth and State
governments for their contripution to the University's unfu~ded superannuation liability. Until
resolution of this uncertainty, the financial effect on these accounts is unclear.
'

Further detail regarding this emphasis of matter is provided in the general comment on universities
·
published in Volume Two of the 2000 Report to Parliament.
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Accounting Issues
For 1999, the University changed its accounting policy related to the accounting for Commonwealth
operating grants received in advance. These grants are now recognised as revenue in the year of
receipt. The change was required to comply with the revised Australian Accounting Standard AAS 15
"Re enue". This change contributed an additional $355,000 to the operating surplus after abnormal
items and a reduction of $18.7 million in monies received in advance.

Control Issues
During the course of the audit, material weaknesses were observed which adversely affected the
financial report of the University. These issues included:

+ new financials system - inadequate internal controls covering areas of user training, accounting
procedures and reporting

+ expenditure - reconciliations not properly performed and incidences of double payments and
overpayments

+ payroll - lack of access controls

+ fixed assets - lack of reconciliations between the asset register and the general ledger, assets
incorrectly expensed and lack of proper identification of physical assets

+ receivables- lack of controls to ensure all costs invoiced, long overdue balances requiring review,
and incorrect recording of prepayments

+ cash - bank reconciliations not prepared and cheques remaining unbanked for several months
•

suspense accounts - reconciliations not performed.

The above issues have been discussed with management and will be included in a forthcoming
management letter. It is anticipated that remedial action will be taken by the University to address the
control weaknesses identified. As a result the audit should become less costly as greater reliance on
controls would reduce the need for substantive audit testing of transactions.

Compliance Issues
The Audit Office's annual financial audits also assess whether agencies had substantially complied
with relevant legislative requirements, policies and practices. As well as reviewing those requirements
that govern the form and content of the financial report, others that could have a financial impact are
reviewed on a cyclical basis. Requirements applicable to the University examined during 1999
comprised:
•

core business activities in accordance with the Act

•

a review of academic staff annual leave recording and accrual as per applicable enterprise
agreements

•

a review of the preparedness for the Goods and Services Tax (GST)

•

a review of the Vice-Chancellor's contract ensuring compliance with the University Council's
approval.
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There was substantial compliance with relevant legislation, policies and practices with the exception
of preparedness for the GST. Deficiencies included delays in implementing systems to accoUnt for
GST transactions and the incompleteness of contract databases. The review of the Vice-Chancellor's
contract could not be completed, as the University made insufficient documentation available for
Audit to form a conclusion.

FINANCIAL INFORMATION
The following information relates to the University of Sydney parent entity.

Abridged Income and Expenditure Statement
Year ended 31 December

1999
$'000

1998
$'000

INCOME
Commonwealth Government grants
Higher Education Contribution Scheme
Fees and charges
Investment income
Other
Deferred superannuation contribution by Government
TOTAL INCOME

303,221
91,594
103,168
59,307
74,997
(54,095)
578,192

324,537
79,551
85 ,545
46,806
88 ,065
4,053
628,557

EXPENDITURE
Salaries and related costs
Depreciation expense
Other expenses
Deferred superannuation contribution by Government
TOTAL EXPENDITURE

381,588
38,646
189,896
(54,095)
556,035

355,982
39,504
207,898
4,053
607,437

OPERATING SURPLUS BEFORE ABNORMAL ITEMS
Abnormal items
OPERATING SURPLUS
ACCUMULATED FUNDS AT BEGINNING OF YEAR
Adjustment resulting from a change in accounting policy
Transfer to reserves
ACCUMULATED FUNDS AT END OF YEAR

22,157
22,157

21 ,121
(5,528)
15,593

144,324
19,332
(81,264)
104,549

156,536
2,589
(30,394)
144,324

Commonwealth Government grants decreased mainly as a result of a change in accounting policy for
revenue received in advance. This caused grants income to reduce by $19.3 million and accumulated
funds at beginning of year to increase by a similar amount. These funds were received in 1998 for
funding the 1999 operations.
The increase in fees and charges was mainly due to a growth in fee-paying overseas students and
consulting.
The increase in investment income mainly reflects the increase in accrued interest that was previously
part of investments holdings.
Income from deferred superannuation contribution by Government decreased by $58.1 million as a
result of actuarial assessments. Expenditure for the same item reduced by a similar amount.
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Abridged Statement of Financial Position

At 31 December

1999
$'000

1998
$'000

ASSETS
Current asset
on-current assets

TOTAL ASSETS

151,207
226262961
227782168

285,534
f:,524,017
2,809,551

75,625
3652788
441A13

80,027
416,846
496,873

223362755

2,3 12,678

LIABILITIES
Current liabilities
Non-current liabilities

TOTAL LIABILITIES
NET ASSETS

Assets
The reduction in current assets was due mainly to a shift in investments from short to long term.

Liabilities
The decrease in current liabilities was largely due to the change in accounting policy mentioned
earlier which had an $18:7 million effect on grants received in advance.
The fall in non-current liabilities resulted mainly from the completion by the NSW Government
Actuary of the assessment of the gross superannuation liabilities for 1999. After taking into account
movements in the reserve accounts held by the Superannuation Administration Corporation , the
unfunded liability decreased by $54.1 million to $268 million at year-end in respect of the schemes
managed by the Corporation.

Cash Flows
Net cash outflows from operations of the University totalled $3.5 million and net cash outflows from
investing activities totalled $77.6 million, resulting in a decrease in cash held of $81.1 million to $114
million.

CONTROLLED ENTITIES
The consolidated accounts comprise the University as principal entity and the following controlled
entities:
•

Museum of Contemporary Art Limited

•

Rural Australia Foundation Limited

•

Wentworth Annex Limited

The comparative contribution of the University and its controlled entities to aspects of the gtoup
financial report is illustrated below:
·
'
.·
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Total income
Operating result
Total assets
Equity

University

Controlled
Entities

%

%

98.1
92.7
99.7
99.7

1.9
7.3
0.3
0.3

Audit Opinions
The audit of financial reports of consolidated entities for the year ended 31 December 1999 resulted in
the issue of unqualified Independent Audit Reports.
Commentary on the operations of each of the controlled entities follows.

Museum of Contemporary Art Limited
The University of Sydney formed the Museum of Contemporary Art Limited, a company limited by
guarantee, in May 1989. The objects of the Company include the development and operation of a
Museum of Contemporary Art. The Museum opened to the public in November 1991.
The Company has been granted the right to limited exploitation of the works of art collection of the
J. W. Power Bequest and of the former Power Gallery of the University of Sydney. In return the
Company undertakes the maintenance and security of those works, the value of which are not
reflected in the financial statements. The Company also, from time to time, holds on trust works of art
belonging to various other bodies. These works are not reflected within the financial statements of the
Company.
From time to time the Company also acquires and is gifted works of art, which are recognised at fair
value and are revalued by the Company's experts. The works of art that are the property of the
Museum are no longer depreciated. This change in accounting policy reflects the recognition of the
appreciation in value of the Museum's works of art and has resulted in an increase in revenue for the
year of $564,000 with a reduction in accumulated depreciation of the same amount.
Under agreements entered into between the University and the Company, effective 1 January 1990
and 1 January 1995, the Company receives income from certain property both real and personal of the
J. W. Power Bequest, the former Power Gallery and the lease of the premises at George Street,
Sydney. In return, the Company undertakes the management of that property, as well as the staging
and managing of the operation of the Museum of Contemporary Art.
The initial agreement with the University provided an advance to the Museum from the Power
Bequest of $3 .5 million, an interest-bearing loan from the University of $2.5 million, of which $2.3
million was drawn down and an annual grant of $1.2 million to 31 December 1995.
The revised agreement, which came into effect on 1 January 1995, provides that the $3.5 million
advance becomes repayable and that it is to be interest free until 31 December 2000. Principal
repayments will not be made before the year 2010. In addition, no principal or interest payments on
the $2.3 million loan are payable until 2005. The agreement also provides for the University to
contribute from the Power Bequest to the Museum $500,000 in 1996, $450,000 in 1997, $425,000 in
1998 and $375,000 in 1999. In December 1998 the University provided an overdraft facility of
$600,000 of which $400,000 was drawn down during that year.
The Company is dependent on the continued support of the University and the Directors have reason
to believe that this will continue. The liability to the University of $600,000 is unsecured and is in the
form of an overdraft to meet short term funding requirements. The overdraft is to be repaid by
December 2000 at an interest rate of 7.35 per cent per annum.
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Pending a re olution as to the long term financial needs of the Museum, the University has undertaken
to meet re urrent funding to 31 March 2001 sufficient to meet operating costs.
The ompan had an operating profit before abnormal items of $41,000 for the 1999 year (loss
63.000 in 1998).
Total income for 1999, excluding abnormal items, was $8.7 million ($7.9 million in 1998). The main
our e of income were: grants, $1.7 million ($ 1.8 million) ; sponsorships, $1.1 million ($1.3 million);
rental income $1.9 million ($ 1.4 million) ; entrance fees, $857 ,000 ($582,000) and function room
hire, $1.2 million ($871 000).
The majority of the expenditure was on salaries and wages, $2.9 million ($2.9 million in 1998); lease
rental , $1.2 million ($1.2 million); amortisation of leasehold improvements of $126,000 ($111 ,000);
re tructuring provision $189,000 ($325,000); and depreciation charges of $195,000 ($31 1.,000).
Total a sets of $15.2 million ($14.8 million in 1988) comprised current assets $1.9 million ($2.9
million) and non-current assets of $13.3 million ($ 11.9 million). Cash balances of $890,000 reduced
by $1 million compared to the previous year.
Total liabilities of $8.5 million ($9.8 million in 1998) comprised current liabilities $2.6 million ($4.0
million) and non-current liabilities $5.8 million ($5.8 million). Creditors' balances of $929,000
reduced by $984 000 compared to the previous year.

Rural Australia Foundation Limited
The Company was incorporated in 1979 as a company limited by guarantee. Its main actlvtttes
include the operations of a bookshop and provision of labour services to the Orange campus of the
University .
The result for 1999 was an operating loss of $31,000 ($7 ,000 in 1998).

Wentworth Annex Limited
The Company was incorporated in 1987 as a company limited by guarantee. Its main activity is to
undertake the administration of building projects associated with the University of Sydney Union. All
costs of the Company are reimbursed by the Union.
Total income equalled total expenditure of $3,000 ($5,000 in 1998).
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Lake Illawarra Authority
ESTABLISHMENT AND OBJECTIVES
The Lake Illawarra Authority was constituted as a corporation by the Lake lllawarra Authority Act
1987. The objective of the Authority is to improve the environment at Lake Illawarra, transforming it
into an attractive recreational and tourist resource by repairing the environmental damage which had
occurred over decades of development of the catchment.
The Act provides that the Authority consists of seven part-time members appointed by the Minister
for Land and Water Conservation. With the exception of a report or recommendations made by it to
the Minister, the Authority is subject to the control and direction of the Minister.
Land vested in the Authority for development work was principally Crown land. The Act provides
that once development work is complete the Authority may return the area to Crown land status or, if
held by a council immediately before it was vested, then it may be revested in the council.
AUDIT OPINION
The audit of the Authority's financial report for the year ended 31 March 2000 resulted in an
unqualified Independent Audit Report.
FINANCIAL INFORMATION
Income and Expenditure Statement
Income in 1999-2000 remained static at $2.3 million. The major item of income was from
contributions totalling $2.2 million ($2.1 million in 1998-99). There were no Government grants this
year ($135,000).
Costs associated with programs involving the major contributors to the Authority are apportioned on
the basis of 50 per cent State Government, 34.4 per cent Wollongong City Council and 15.6 per cent
Shellharbour City Council. For programs that affect only the portion of the Lake Illawarra area
within the responsibility of either Wollongong City Council or Shellharbour City Council, the State
Government will contribute on a 50:50 basis with the responsible Council. During the year,
contributions of $2.2 million ($2.1 million) were from: the State Government, $1.1 million ($1.2
million); Wollongong City Council, $719,000 ($923,000); Shellharbour City Council, $378,000
($118,000). Movements in contributions were due to changes in levels of activity in projects
impacting on the lake and its environs.
Expenditure totalled $2.3 million ($2.5 million) and consisted mainly of works-in-progress $2.3
million ($2.5 million). Works-in-progress included work on the entrance to Lake Illawarra, $1.2
million; foreshore clean-up, $168,000; algae harvesting, $117 ,000; improvement work at Purry
Burry Point, $112,000 and further improvements at Wollamai Point foreshore, $92,000.
The Authority recovered all expenditure incurred during the year.
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Balance Sheet
At 31 Mar h _000, accumulated funds were $3.0 million ($3.0 million in 1999) and included cash,
$1.2 million ($1.9 million); receivables, $748,000 ($622,000); and reclaimed land, $1.4 million ($1.4
million . le creditors and accruals, $260,000 ($879,000). The reduction in creditors and accruals
reflected pa ments made in 1999-2000 for works-in-progress expenditures incurred (but not paid) in
199 -99.
Application for native title, pursuant to the Native Title Act 1983, have been made over various
area of land and waters in and around Lake lllawarra. To date these claims remain unresolved.
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W ollongong Sportsground Trust
ESTABLISHMENT AND OBJECTIVES
The Wollongong Sportsground Trust was constituted by the Wollongong Sportsground Act 1986 (the
Act) . Under this legislation, the Wollongong Showground and the Brandon Park complex were
placed under the care, control and management of the Trust.
The major objectives of the Trust are: to develop a sporting complex at Brandon Park; to develop the
Wollongong Showground for tourist and recreation purposes; and to encourage, promote and
facilitate the use and enjoyment of the Trust lands by members of the public.

MINISTERIAL DIRECTION
The Trust is subject to the control and direction of the Minister for Land and Water Conservation.
In September 1999 the Minister commissioned a fundamental review of the operation of the Trust
following ongoing requests from it for funding.

The major findings of the review were:

+

because there have been significant changes in the Trust's activities, its membership should be
reviewed to ensure it contains the appropriate skills and expertise

+

the potential for conflicts of interest exists as two major tenants are represented on the Trust
as are representatives of Wollongong City Council

+

the term of trust members nominated by Wollongong City Council should coincide with their
Council term

+

a register of pecuniary interests should be maintained by the Trust

+

consideration should be given to contracting out management of the venues

+

the Trust was in a poor financial situation with tight liquidity and the need to obtain funding to
meet current obligations.

Followiftg receipt of the report the Minister, under section 4(2)(b) of the Act, directed that the Trust:

+

develop a plan for placing the Entertainment Centre in the hands of professional entertainment
managers

+

consider options to maximise revenue from Brandon Park, including the possibility of a third
party taking over management of the site

+

review capital improvements required for WIN Stadium and possible sources of alternate
funding

+

review all current contracts and other arrangements for areas under management

+

establish a cost minimisation and revenue plan

+

Address the range of operational and other matters raised by the review.
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The Tru t ha provided the Minister with reports addressing the above issues within the time frame
et b the Minister.
In May 2000 the Minister, in correspondence to the Premier, noted that most of the major issues
rai ed by the review had been addressed. The Trust was now operating under commercial objectives
and harging for events based on a full cost recovery as a minimum plus a commission on ticket
ale .
Gi en that Government has announced a review of the 'development of commercial strategies to
promote the ongoing viability of the Homebush Olympic site and other venues', the ~Ainister has
deferred any decision on the structure of the Trust and the outsourcing of the management of the
enues pending the outcome of this review.

SIGNIFICANT DEVELOPMENTS DURING THE YEAR
During the year under review (to 30 June 1999), the Trust was completing the construction of an
indoor stadium at the northern end of Wollongong Showground, known as the Wollongong
Entertainment Centre (WEC). The Trust had capitalised $19.7 million from construction of the WEC
and this formed the majority of the asset write-off referred to below. The Trust has received or
accrued $18 .6 million ($4.6 million in 1998-99) in grants from the Department of Land and Water
Conservation towards the cost of the WEC.
The Trust's operations expanded significantly following the opening of the WEC in 1999. However
it operated at a loss for the year and has budgeted for losses to continue for the next two years. The
future economic viability of the Trust depends to a large extent on achieving profitability with the
management of the WEC.
The Trust continued to make applications for additional Government funding to improve the venues
it controls and to overcome current operational difficulties.

AUDIT OPINION
The audit of the Trust's financial report for the year ended 30 June 1999 resulted in the issue of an
unqualified Independent Audit Report.

Accounting Issues
The Trust wrote down the value of buildings and improvements and plant and equipment by $21.3
million to nil based on an assessment of their recoverable amount. The recoverable amount is an
estimate of the net value of future cash flows relating to the Trust's business. This write down was
effected by the recognition of an abnormal expense in the income and expenditure statement.
The ability of the Trust to continue to operate as a going concern is dependent on improving the
profitability of the underlying business and the continued cash flow and financial support provided
by the Department of Land and Water Conservation in the form of operational subsidy. The
Government has provided a deficit subsidy for 1999-2000.

Commentary on Government Agencies_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Auditor-General's Report to Parliament 2000 Volume Four_ _ _ _ _ _ _ _ _ _ _ _ _ _ _45

FINANCIAL INFORMATION
Income and Expenditure
Operating loss before abnormals was $963,000 ($265,000 surplus in 1997-98).
Income for the year, $1.7 million ($867,000) included venue hire fees and commissions, $1.0 million
($292,000); catering commissions, $163,000 (nil); corporate sponsorships, $115,000 (nil) and
interest, $69,000 ($512,000). The interest income in 1997-98 primarily arose from investment of the
grants received for the WEC project.
Expenditure of $2.7 million ($602,000) included wages, $815,000 ($171,000); repairs and
maintenance, $161,000 ($137,000); advertising and marketing, $225,000 ($22,000) and general
expenses, $261,000 ($14,000). Catering services were $220,000 (nil).
In 1998-99 abnormal items included $5.5 million in grants and a $21.3 million write down of
property, plant and equipment. In 1997-98 abnormal income, $8.0 million, comprised grants received
for funding of the WEC project.

Balance Sheet
At 30 June 1999 assets totalled $12.3 million ($26.4 million) including cash and investments,
$877,000 ($3.4 million); government grants receivable, $1.7 million (nil) and property, plant and
equipment, $9.6 million ($22.9 million).
Liabilities were $4.9 million ($2.2 million) and included accounts payable, $3.0 million ($2.1
million) and borrowings, $1.8 million. A project management fee of $1.5 million payable to the
Department of Public Works and Services is included in accounts payable.
Accumulated funds at year-end, $7.5 million ($24.2 million) included retained earnings, $287,000
($17 .0 million) and an asset revaluation reserve, $7.2 million ($7 .2 million).
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Performance Auditing

Reports Tabled in Parliament since Volume Two of 2000
Department of Education and Training: Using Computers m Schools for Teaching and
Learning
Group Homes for People with Disabilities in New South Wales

Performance Audits in Progress
Judging Performance from Agencies' Annual Reports
Public Transport: The Protection of Fare Revenue
T AFE Administration
Public Housing Maintenance
Ambulance Staff Deployment
EPA Pollution Control and Reduction
E-Government

This Section provides a summary of Performance Audit Reports presented to the Legislative
Assembly.
The full Reports are available on The Audit Office website
http://www .audit.nsw .gov .au/reports.htm
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Ageing and Disability Department:
Group Homes for People with Disabilities
This performance audit report was tabled in Parliament on 27 June 2000.

AUDIT OBJECTIVE
This performance audit assessed the extent to which the overall performance management systems for
group homes funded by the State:

+ support the achievement of the objectives of the Disability Services Act 1993 (DSA) m an
efficient manner

+ promote accountability for public expenditure on group homes.
AUDIT OPINION
The Audit Office concluded that significant further development of performance information systems
is required before there can be an adequate level of assurance that Government funding is provided in
conformity with the DSA and that services provided represent value for money . The audit opinion
was based on a number of key findings outlined below:

+ the Ageing and Disability Department has not yet developed a sufficiently clear, comprehensive
and coherent strategic framework for the provision of group home services

+ performance monitoring systems are not sufficiently robust and reliable to offer assurance that
services are provided in compliance with the DSA

+ funding is not allocated in a manner consistent with the intent of the DSA, which focuses on the
achievement of outcomes for the person with disability.
factors and unrelated to individual needs, predominates

Block funding, based on historical

+ funding ::md expenditure for group homes cannot be readily tracked and differentiated from other
disability funding and expenditure to determine whether value for money was achieved

+ there are unresolved difficulties with the implementation of the funder, purchaser, provider model
in disability services.

RECOMMENDATIONS
The report contains extensive recommendations designed to strengthen the monitoring of group
homes to provide greater assurance that services are provided in conformity with the DSA and
represent value for money.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - P e r f o r m a n c e Auditing
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Department of Ed~cation and Training:
Using Computers in Schools for Teaching and Learning
Thi performance audit report was tabled in Parliament on 7 June 2000.

AUDIT OBJECTIVE
The audit examined the:

+ logistics of putting computers in NSW public schools
+ use of computers for teaching and learning.
AUDIT OPINION
The report concludes that since the introduction of the Computers in Schools Program in 1995,
schools have many more computers and teachers are better placed to use them. However, in the
schools examined by the Audit Office, there was significant variation in the numbers of computers
and how effectively they were set up- in part due to the scope of individual schools to add to Program
resources. Those schools that received high levels of parental contribution or Disadvantaged School
Program funding tended to have greater scope to provide additional resources for this purpose.
The Audit Office also observed significant variation between schools and teachers in how well
computers were being used for teaching and learning. Integration into the curriculum is generally at
an early stage.
The report provides insight into the Department's ongoing challenges in maintaining equity between
schools, and in assisting teachers to more routinely and effectively integrate computers into their
teaching activities.

RECOMMENDATIONS
The report recommends that the Department:
•

accelerate the development of standards, information systems and accountabilities and improve
monitoring and evaluation
•

to ensure students are not disadvantaged by the differences between schools and teachers

•

so that it better understands the impact of the Program

+ consider when sufficient computer infrastructure may be available to schools to allow additional
resources to be channelled to the development and support of teachers and principals
•

ensure that decisions about the acquisition, distribution, deployment and use of computers balance
the benefits of diversity and choice with the potential costs that a decentralised approach may
bring in some circumstances.

Peifonnance-Audmng__________________________________~----
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Performance Audits in Progress
The proposed tabling arrangements for audits in progress are as follows:

Title

Planned Tabling Date

*Judging Performance from Agencies' Annual Reports

4th quarter 2000

* Public Transport: The Protection of Fare Revenue

4th quarter 2000

* T AFE Administration

4th quarter 2000

Ambulance Staff Deployment

4th quarter 2000

EPA Pollution Control and Reduction

1st quarter 2001

* Public Housing Maintenance

1st quarter 2001

E-Govemment

2"d quarter 2001

* The objectives of these audits have been identified within prior volumes of the Auditor-General's
Reports to Parliament.
Three audits have commenced since the tabling of Volume Two of 2000 namely:

AMBULANCE STAFF DEPLOYMENT
This performance audit will review the efficiency and effectiveness of staff deployment practices and
systems within the Ambulance Service of NSW, with a major focus on how resources are managed to
meet variations in demand for services.
The audit will review systems and practices at selected locations (areas/sectors/stations and
operational/administrative centres) across the State, and will form an audit opinion based on the
adequacy of actual operations against the following audit criteria:
•

response times, activation times, patient condition and other performance measures (c.f. the
Service's "Guarantee of Service" and "Operational Statistics and Key Performance Indicators")

•

the extent to which best value is achieved in the organisation and deployment of resources (which
will include consideration of factors such as work practices, levels of overtime, allowances,
workers' compensation and other costs)

•

capabilities and effectiveness of management information and control systems

•

clarity of accountability and effectiveness of service planning and resource allocation systems and
protocols

•

quality of communication between call centres, stations, vehicles and hospitals/trauma centres.

A report is projected for tabling in the fourth quarter of 2000.

____________________________________________________________ PerformanceAudmng
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E-GOVERNMENT
The Audit Office has identified e-government as one of the most significant contemporary issues in
public administration throughout the world. The Audit Office has a role in providing assurance to
Parliament and the community on the performance of the NSW public sector, whilst also seeking to
add alue wherever possible by positively contributing to improvement in public sector performance.
To be of maximum value to Parliament and to Government, this role obliges the Audit Office to take
an active and early role in sector-wide issues of magnitude such as this. As such, the Audit Office has
determined that it will direct major efforts into this area immediately, and maintain a major focus in
thi area for an extended period.
An item has been established on the Audit Office website to enable Parliament, agencies and all
interested parties to be informed of our ongoing work in e-government as it develops, and to provide
input to that work.

A range of audit reports and guidance products are anticipated to be produced. The first major project
will focus on the extent to which the NSW government's e-government strategic framework
contributes to:
•

harnessing of the potential of the Internet and related technologies for improving services and
achieving efficiencies

•

management of risks associated with the Internet and related technologies.

The audit will seek to identify any issues and impediments affecting the uptake of e-government and
to contribute to solutions. A report is projected for the second quarter of 2001.
Further audits will subsequently in major portfolio areas to examine in depth the extent to which egovernment benefits are being exploited and risks managed.

EPA POLLUTION CONTROL AND REDUCTION
The Environment Protection Authority (EPA) is responsible for monitoring and controlling pollution
from industry within NSW. The Protection of the Environment Operations Act 1997 authorises the
EPA to impose pollution control licences and associated regulatory mechanisms to reduce pollution.
These licences set discharge limits and impose licence conditions on existing and new industries and
other activities to control their environmental impact.
The objective of the audit is to examine the efficiency and effectiveness of the EPA's regulatory
framework (environmental compliance program) in controlling and reducing pollution from scheduled
activities. Specifically the audit will be split into five areas:
• licensing
• compliance activities
• enforcement strategies
• pollution reduction
• response to pollution incidents.
The aim of the audit is to identify best practice in regulatory functions and systemic issues that may
impact on the effectiveness of the regulatory framework.

Per.fonnanceAudmng ______________________________________________________________
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Legal Opinions Provided by the Crown Solicitor

INTRODUCTION
The Auditor-General is required by section 52(2) of the Public Finance and Audit Act 1983
to publish any requests for a legal opinion submitted to the Attorney General or the Crown
Solicitor under section 33 of the Act. He is also required to publish the responses to those
requests.
The subject matter of the legal opinions are in regard to:
a)

Further Advice [to that published in Volume Two 1999, Appendix 1, Item f)] - Grant
by Ministerial Development Corporation

b)

Exercise of Functions Outside New South Wales by Statutory Authorities and
Departments

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _Crown Solicitor's Legal Opinions
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a)

Further Advice - Grant by Ministerial Development Corporation

z789/ad
Ms J Denehy
Crown Solicitor's Office
GPO Box 25
SYDNEY NSW 2001
28 October 1999
Dear Ms Denehy

Ministerial Development Corporation
Your Ref: AUD018.70, TS C Ludlow
The Crown Solicitor in his advice of 26 August 1999 on the Ministerial Development Corporation, stated that
the advice could be re-examined if further information became available. Officers of the Corporation have
recently supplied further information. I would therefore like the Crown Solicitor to re-examine the advice of 26
August 1999 based on the further documentation, which is enclosed.
The enclosed documentation comprises an advice from Dunhill Madden Butler Solicitors. The advice includes
a list of documents supplied to the solicitors. I have highlighted on that list those documents that were
previously sent to the Crown Solicitor' s Office for consideration in the Crown Solicitor' s advice of 26 August
1999.
I would also like the Crown Solicitor's advice on whether a donation of land to Campbelltown City Council was
allowable under the Corporation's enabling legislation, Growth Centres (Development Corporations) Act 1974.
The land was part of the overall grant to the Council ie cash of $1 Om and land for car parking with a market
value of $730,000. Details are included in the documentation enclosed.
Our client, the Ministerial Development Corporation, is anxious to finalise its financial report for 1998-99. It
would therefore be appreciated if the Crown Solicitor's advice could be provided as soon as possible.
Should you have questions on the matter please contact me on 9285 0099.
Yours sincerely

Greg Gibson
Principal Auditor

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - C r o w n Solicitor's Legal Opinions
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Your ref:
My ref:

z789/ad
AUD018.76
T8 Jodi Denehy

Fax: (02) 9224 5244
Email: crownsol@agd.nsw.gov.au

19 November 1999
Mr Greg Gibson
Principal Auditor
Audit Office
Le el 1 1, 234 Sussex Street
SYDNEY NSW 2000
By facsimile 9285 0100
Dear Mr Gibson

Re: FURTHER ADVICE- GRANT BY MINISTERIAL DEVELOPMENT
CORPORATION
Please find enclosed my advice dated 19 November 1999.
Yours faithfully

I V Knight
Crown Solicitor

encl.

Crown Solicitor's Legal Opinions _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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Advice
Re:

FURTHER ADVICE - GRANT BY MINISTERIAL DEVELOPMENT CORPORATION

1.

Background and Advice Sought

1.1

I previously provided advice on 26 August 1999 as to whether a grant made by the Ministerial
Development Corporation (MDC) to Campbelltown City Council (CCC) was allowable under the
Growth Centres (Development Corporations) Act 1974 ("the Act"). I stated that I would re-examine my
advice if further information became available.

1.2

Officers of the MDC have recently supplied further information. You request me to re-examine my
advice based on this information as well as an advice from Dunhill Madden Butler Solicitors ("DMB")
dated 26 October 1999 ("the DMB advice"). You also ask my advice as to whether a donation of land
to CCC was allowable under the Act. The land was part of the overall grant to CCC ie cash of $10
million and land for car parking with a market value of $730,000.

1.3

Whether the grant of $10m by the MDC to the CCC was within power depends upon whether it was the
transfer of assets to any other person "on behalf of the Crown" (s.23F(2)(b)) or was within the powers,
authorities and functions of the development corporation under ss.8-13, 18, 19 and 21 (s.23F(2)(a)).

1.4

In summary, I advised:
•

A local council is not the Crown and is not a person "on behalf of the Crown". Unless the
CCC was specifically authorised to receive funds on behalf of the Crown it is not a "person on
behalf of the Crown" within the meaning of s.23F(2)(b) of the Act with the result that assets of
the MDC could not be transferred to the CCC under that provision.

•

On the information available to me there was no evidence of a contract between the MDC and
the CCC for the carrying out of works or the performance of services or the supply of goods or
materials as authorised by s.18(1) of the Act because there was no evidence of an offer or
acceptance or an intention to be legally bound.
Even if the agreement to pay the sum could be said to be such a contract , the contract must be
in connection with the exercise or discharge of responsibilities, powers, authorities, duties and
functions which the development corporation had
It was possible but not immediately clear that a grant for the construction of a sporting
complex would be in connection with the exercise or discharge of the responsibility of a
development corporation to promote, co-ordinate, manage and secure "the orderly and
economic development of the growth centre" contained in s.7(1).

•

The powers, authorities, duties and functions of a development corporation include "to assist
councils, which the development corporation considers may be affected , with respect to
matters concerning the promotion, coordination and management of the growth centre, or the
development and use, or the planning of the development and use, of land within the growth
centre"(s.7(2)(d)). Assuming assistance included financial assistance, it did not seem that the
CCC was relevantly "affected" (although what had to "affect" the council is not entirely clear;
it may be a reference to the problems in s.7(2)(c) or the matters in respect of which assi stance
can be given).

•

It did not appear that the CCC was acting as agent for the MDC in constructing the complex
for the purposes of s.l9(l)(a) of the Act which provides that a development corporation may
enter into an arrangement or agreement with a public authority whereby the public authority
shall act as agent of the development corporation for the purposes of the Act (para 3.6).

2.

Relevant legislation

2.1

I do not intend to set out all of the legislation which I considered in my previous advice. For the
purposes of this advice, the relevant legislation follows.
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Section 7 of the Act provides:
"Responsibility etc. of development corporation

2.3

(1)

Subject to this Act, a development corporation is charged with the responsibility of
promoting, co-ordinating, managing and securing the orderly and economic
development of the growth centre in respect of which it was constituted.

(2)

Without affecting the generality of subsection ( 1), a development corporatimt shall
have and may exercise and discharge the following powers, authorities, duties and
functions:
(a)

to submit to the Minister such proposals with respect to the development and
use of land within the growth centre in respect of which it was constituted, or
the planning of the development and use of that land, as irt considers
necessary or appropriate, including proposals for the development and use of
land in conjunction with the provision of utility services and public transport
facilities for or in connection with the growth centre;

(b)

to consider, and furnish reports to and advise and make recommendations to
the Minister upon, any matter or proposal with respect to the promotion, coordination and management of the growth centre, or the development and
use, or the planning of the development and use, of land within the growth
centre, which may be referred to it by the Minister;

(c)

to carry out research into problems with respect to the promotion, coordination and management of the growth centre, or the development and
use, or the planning of the development and use, of land within the growth
centre, and prepare and issue memoranda, reports, bulletins, maps or plans
relating thereto or any other material;

(d)

to assist councils, which the development corporation considers may be
affected, with respect to matters concerning the promotion, co-ordination and
management of the growth centre, or the development and use, or the
planning of the development and use, of land within the growth centre;

(e)

to exercise and discharge such other powers, authorities, duties and functions
as are conferred or imposed on it by or under this or any other Act; and

(f)

to do such supplemental, incidental and consequential acts as may be
necessary or expedient for the exercise or discharge of its responsibilities,
powers, authorities, duties and functions ."

Section 11 provides:
"11. Disposal of land
(1) A development corporation may, with the approval of the Minister and subject to such terms
and conditions as the Minister may attach to the approval, sell, lease, exchange or otherwise deal
with or dispose of land vested in the development corporation, and may, with the like approval
and subject to the like terms and conditions, grant easements or rights-of-way over that land or
any part thereof.

(2) Notwithstanding subsection (1), the approval of the Minister shall not be required for a lease
of land by the development corporation for a term which is less than three years."
2.4

Section 18 provides:
"Development corporation may enter into contracts

( 1)

A development corporation may make and enter into contracts with any person for the carrying out of
works or the performance of services or the supply of goods or materials in connection with the
exercise or discharge by the development corporation of its responsibilities, powers, authorities, duties
and functions.
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(2)

2.5

A contract under subsection (1) may provide for:
(a)

the whole or part of any works to be undertaken by the development
corporation;

(b)

the whole or any part of the cost of any works to be paid by the development
corporation;

(c)

a loan to be made by the development corporation to meet the whole or any
part of the cost of any works; or

(d)

the development corporation to pay the costs of providing any services
during a specified period.

(3)

A development corporation may enter into a contract with any person for the
construction on land vested in the development corporation or that person, or in the
development corporation and that person, of buildings suitable for occupation, or
works, for the purposes of the growth centre in respect of which the development
corporation was constituted, and the sale, lease or exchange of any such land together
with the buildings or works thereon.

(4)

A contract under this section shall be deemed for the purposes of the Constitution Act
1902 to be a contract for or on account of the Public Service of New South Wales."

Section 23F provides:
"Functions of Ministerial Development Corporation
( 1)

The Ministerial Development Corporation is responsible for the management and
disposal of the remaining assets, rights and liabilities of a dissolved development
corporation.

(2)

Without limiting the generality of subsection (1), the Ministerial Development
Corporation, for the purposes of that subsection:

(3)
2.6

(a)

has, in relation to the assets, rights and liabilities of the dissolved
development corporation that are transferred to it, the same powers,
authorities and functions of that development corporation under sections 8 -13, 18, 19 and 21; and

(b)

may, with the concurrence of the Treasurer, transfer any of its assets, rights
and liabilities to the Crown or to any other person on behalf of the Crown .

.

The Ministerial Development Corporation has such other functions as may be
conferred or imposed on it by or under this or any other Act. "

Section 20 of the Public Authorities (Financial Arrangements) Act 1987( "the PAFA Act") provides :
"Power to enter joint financing arrangements
( 1)

An authority may enter a joint financing arrangement, on the recommendation of the
Minister for the authority, and with the written approval of the Treasurer specifically
given in the case of each arrangement.

(2)

An authority may do all things necessary or convenient to be done in connection with
a joint financing arrangement.

(3)

In particular, but without limiting the power given by this section, the authority may
do any one or more of the following:
(a)

enter into any contract, agreement or other transaction,

(b)

incur any obligations under a contract, agreement or other transaction,

(c)

make any payment (including an advance) under a contract, agreement or
other transaction,

(d)

make any covenants or promises, including those which are absolute and
unconditional,

(e)

delegate any function of the authority to a participant in the arrangement,

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - C r o w n Solicitor's Legal Opinions

62 _____________________:Auditor-General's Report to Parliament 2000 Volume Four

2.7

(f)

agree to the exercise of any function of the authority by a participant in the
arrangement,

(g)

agree not to exercise any function of the authority to the extent that an
agreement for its exercise by a participant in the arrangement is in force,

(h)

exercise such functions as are ancillary or incidental to the other functio111s in
this subsection and approved by the Treasurer,

(i)

do or effect by or through any affiliate of the authority any of the things it is
empowered to do under this Act.

(4)

This section does not limit any function that the authority has apart from thi·s section.

(5)

However, an authority may enter a joint financing arrangement only in accordance
with this section, unless the regulations otherwise provide.

(6)

Despite the provisions of any other law, a participant with an authority in a joint
financing arrangement may exercise any function of the authority (in accordance with
the joint financing arrangement and in accordance with the Treasurer's approval to
that arrangement) as if the participant were the authority."

Section 5A of the PAFA Act provides :
'Meaning of joint financing arrangement
In this Act, a reference to a joint financing arrangement is a reference to an arrangement
entered into by an authority with a person, for the purpose of the exercise of the authority's
functions and in respect of infrastructure or other capital assets, if the arrangement is one of
the following :

2.8

(a)

an arrangement under which the person acquires assets (including by lease or
purchase) from the authority, a third party or a combination of the two, and uses them
for the exercise of a function of the authority,

(b)

an arrangement under which the person constructs assets and uses them for the
exercise of a function of the authority,

(c)

an arrangement described in paragraph (a) or (b), coupled with a transfer or reversion
of the assets to the authority,

(d)

an arrangement approved by the Treasurer or prescribed by the regulations."

Section 50(1 ) of the Interpretation Act 1987 provides:
"A statutory corporation:

2.9

(a)

has perpetual succession,

(b)

shall have a seal,

(c)

may take proceedings and be proceeded against in its corporate name,

(d)

may, for the purpose of enabling it to exercise its functions, purchase, exchange, take
on lease, hold, dispose of and otherwise deal with property, and

(e)

may do and suffer all other things that bodies corporate may, by law, do and suffer
and that are necessary for, or incidental to, the exercise of its functions."

Section 5 of the Interpretation Act 1987 provides:
"Application of Act
(1)

This Act applies to all Acts and instruments (including this Act) whether enacted or
made before or after the commencement of this Act.

(2)

This Act applies to an Act or instrument except in so far as the contrary intention
appears in this Act or in the Act or instrument concerned.

(3)

Wherever appropriate, this Act applies to a portion of an Act or instrument in the
same way as it applies to the whole of an Act or instrument.
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3.

(4)

Nothing in this Act excludes the application to an Act or instrument of a rule of
construction applicable to it and not inconsistent with this Act.

(5)

This section does not authorise a statutory rule to exclude or modify the operation of
Part 6 (statutory rules and certain other instruments)."

Advice

Whether the $10 million grant to CCC is a valid disposal
3.1

The DMB advice considers two issues. Firstly, whether the $10 million grant by the MDC to the CCC
was a valid disposal of funds within the powers of MDC and secondly whether the donation of certain
land by the MDC to the CCC was a valid disposal within the powers of the MDC. The DMB advice is
provided on the basis of the documents set out on pages 1 and 2 of that advice. I will not set out those
documents except to say that I was provided with copies of documents 3 to 11 for my previous advice.
Documents 12 to 17 were provided to DMB for the purposes of the DMB advice ("the additional
documents") . I am provided with a copy of the additional documents and am requested to re-examine
my advice on the basis of these documents.

3.2

It is useful to summarise the DMB advice because it comes to the conclusion that on the basis of the
additional documents, on balance, the $10 million grant by the MDC to the CCC may be considered a
valid disposal of funds within the powers of the MDC under the Act and/or the PAFA Act. In summary
it states:

3.3

I.

The CCC is a person "on behalf of the Crown " for the purposes of s.23F(2)(b). Under
s.23F(2)(b) the MDC "may, with the concurrence of the Treasurer transfer any of its assets,
rights and liabilities to the Crown or any other person on behalf of the Crown". DMB argue
that the phrase "on behalf of' does not have a strict legal meaning and that this term includes
transactions in which the assets transferred are used in a manner in which they would have
been used by the Crown. They cite Cuthbertson & Richards Sawmills -v- Thomas (1999) 17
ACLC 670 as authority that the phrase "on behalf of' has no strict legal meaning and that it
may be used in conjunction with a wide range of relationships which in some way concern the
standing of one person as auxiliary to or representative of another person or thing. The transfer
of assets (ie the $10 million) to the CCC is for a use which the MDC is permitted to undertake
under the Act and which it could have directly performed itself, namely, the MDC may and has
chosen to use the assets for the redevelopment of a sporting and entertainment complex.

2.

A written contract concerning the grant between the MDC and CCC was in existence and this
contract satisfied the conditions of s.18( 1) of the Act. This is evidenced by a letter from the
CCC to the MDC dated 3 April 1998 setting out that the CCC at its extraordinary meeting on
23 December 1997 resolved that "the offer ... to assist with the redevelopment of the
Campbelltown sportsground .. .be accepted." The General Manager's Report to the
Extraordinary Meeting dated 15 December 1997 also reflects this . From a series of
correspondence the agreement is that MDC will provide funds for the CCC to use for the
specific purpose of redeveloping its sporting and entertainment complex on the condition that
the CCC also provides equal funding. It is likely that if one side failed to perform the contract
the other would be able to maintain an action for breach of contract. This position is reflected
in the Deed between MDC and CCC dated 26 November 1998 ("the Deed") for the transfer of
the land.

3.

The grant was valid as a "joint financing arrangement" under the Public Authorities
Financial Arrangements Act. The CCC acquires assets (ie the $10 million grant) and uses
those assets for the functions of the MDC namely to dispose of assets . This disposal assists in
the redevelopment of the sporting and entertainment complex. This is a joint financing
arrangement within the meaning of the PAFA Act.

4.

Section 50( 1 )(e) of the Interpretation Act 1987 together with s.23F of the Act
validates the grant. Section 50(1)(e) gives a statutory corporation the powers to do all
things that bodies corporate may at law do. Section 23F(l) is not limited by s.23F(2)
so that combined with the operation of s.50(1 )(e), the MDC may dispose of the $10
million to the CCC.

Neither DMB ' s advice nor the additional documents persuade me to alter my previous advice. With
respect, the arguments raised by DMB are flawed, do not address the issues I raised in my advice and
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incorrectly interpret the additional documents. I comment in relation to each of the conclusions raised
b DMB above:
I.

The CCC is a person "on behalf of the Crown" for the purposes of s.23F(2)(b).

I think that DMB's interpretation of the authority cited is too wide. Cuthbertson's Case specifically
relied on the case of R. -v- Toohey; Ex parte Attorney General (NT) ( 1980) 145 CLR 374@ 386 where
Stephen, Mason, Murphy and Aickin JJ referred to the phrase "on behalf of' in these terms :
" ... it bears no single and constant significance. Instead it may be used in conjunction
with a wide-range of relationships, all however, in some way concerned with the
Landing of one person as auxiliary to or representative of another person or thing.

Context will always determine to which of the many possible relationships the phrase
"on behalf of' is in a particular case being applied; "the context and the subject
matter" (authority cited) will be determinative" .
DMB do not address the very specific nature of local government as a creature of statute and a largely
independent corporation accountable to its electors (and not, except in limited circumstances, the
Minister). It is in this legislative context that I stated in my previous advice that a council could not be
taken to be included in a reference to a "person on behalf of the Crown" unless the council was
specifically authorised by the Crown to receive the funds on its behalf (para 3.3). I stated that I had no
instructions as to whether there was a specific authorisation by the Crown.
The additional documents do not evidence any authorisation. Rather they evidence that the CCC was to
receive the money from the Crown and spend it in whatever way it thought fit for the construction and
use of a sporting and entertainment complex without any further consultation with the Crown. The
extent of the CCC's control over the money and the nature of its independent statutory powers suggests
that the money was not transferred to "a person on behalf of the Crown" but to the CCC in its own
right.
Further, DMB states that s.23F(l) is determinative and it simply provides that the MDC is to dispose of
the remaining assets, rights and liabilities. I do not agree. Section 23F( 1) states the MDC is
"responsible" for the management and disposal of the remaining assets, rights and liabilities of a
dissolved development corporation. There is no obligation to dispose of assets. Furthermore,
responsibility (a term which is not used today) is contrasted in the Act with "powers, authorities, duties
and functions". The power to discharge the responsibility in s.23F(l) must be found elsewhere. There
is nothing in the Act which expressly gives the MDC the power to dispose of or transfer money (being
an asset) other than the power of transfer in s.23F(2)(b).
2. A written contract concerning the grant between the MDC and CCC was in existence and this
contract satisfied the conditions of s./8( I) of the Act

Offer and Acceptance.
In my view, the letter dated 3 April 1998 and Council's General Manager's Report
dated 15 December 1997 do not evidence an offer and acceptance for the purposes of
a contract for the carrying out of workS or the performance of services or the supply
of goods or materials. Firstly, the letter is addressed to Mr Graham Dickie of the
Business Land Group and it is not clear to me who that person is and in what C<;lpacity
that person might receive the acceptance (in this regard an acceptance must be
communicated to the offeror to be binding). Secondly, the letter simply states that
Council resolved on 23 December 1997 that the offer by the State Government to
assist with the redevelopment of the Campbelltown Sportsground on a dollar for
dollar basis be accepted. The offer is not stated or described in that letter with any
degree of certainty, such as amount, payment details, obligations of the Council to
construct the sportsgro,und etc, which is required to establish a legally binding
contract.

Intention to be Legally bound
Neither the letter, the General Manager's Report nor any of the other additional documents indicate an
intention by the CCC and the Crown to enter into a legally binding relationship with respect to the $10
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million grant so that if one party did not comply with its obligations under the contract (being either for
the carrying out of works or the performance of services or the supply of goods or materials as is
authorised by s.18(1)) the other party would be able to sue for breach of contract. While the General
Manager's Report sets out that the State Government has committed $10 million to the provision of
sporting facilities in Campbelltown, it clearly refers to a "grant" (para 1 of the Report) rather than a
legally binding contract. A briefing note dated 26 May 1998 of the Department of Urban Affairs and
Planning refers to the $10 million as a "donation" to CCC. The Deed evidences an agreement to
transfer certain land by the MDC to the CCC. It does not refer to the $10 million grant at all. It
indicates that the sporting complex must be commenced within a certain period of time (cl.2) but
provides nothing further with respect to an agreement to construct the complex in consideration for the
payment of $10 million.

Purpose of Contract
Even if a contract could be established, it must be "in connection with the exercise or discharge by the
development corporation of its responsibilities, powers, authorities, duties and functions" (s.18(1 )). The
responsibilities of a development corporation are set out in s.7 . A development corporation is charged
with "the responsibility of promoting, co-ordinating, managing and securing the orderly and economic
development of the growth centre in respect of which it is constituted" (s.7(1)). The powers,
authorities, duties and functions of a development corporation include "to assist councils, which the
development corporation considers affected, with respect to matters concerning the promotion, coordination and management of the growth centre, or the development and use, or the planning of the
development and use, of land within the growth centre" (s.7(2)(d)).
While the construction of the sporting complex may have direct economic benefits to the growth centre,
as is noted in the General Manager's Report, it is still not entirely clear to me that this will promote, coordinate, manage and secure the orderly and economic development of the growth centre area within
the meaning of s.7(1).
DMB states that good arguments can be raised that the CCC may be affected within the meaning of
s.79(2)(d) in the sense that the sizeable growth area is without an adequate sporting and entertainment
complex and that it will affect the promotion of and result in direct economic benefits to the
Campbelltown growth area. However, s.7(2)(d) provides that it is the development corporation (my
emphasis) which must consider if a council is affected. The additional documents do not reflect any
consideration by the development corporation that the CCC was affected by the matters set out in
s.7(2)(d)) (or the problems referred to in s.7(2)(c) if that is what must affect councils) nor whether the
CCC required assistance.
3. The grant was valid as a "joint financing arrangement" under the Public Authorities Financial
Arrangements Act.

While a joint financing arrangement is defined generally in s.5A of the PAFA Act to be an arrangement
between an authority and another person "for the purpose of the exercise of the authority's functions in
respect of infrastructure or other capital assets", DMB have failed to consider that that provision
requires that an arrangement must be one of the following arrangements set out in that section:
"(a) an arrangement under which the person acquires assets (including by lease or purchase)
from the authority, a third party or a combination of the two, and uses them for the exercise of
a function of the authority,
(b) an arrangement under which the person constructs assets and uses them for the exercise of
a function of the authority,
(c) an arrangement described in paragraph (a) or (b), coupled with a transfer or reversion of
the assets to the authority,
(d) an arrangement approved by the Treasurer or prescribed by the regulations."
Subsection 5A(c) does not apply to the grant of $10 million. Presently, s.5A(d) does not appear to
apply as the additional documents do not reflect that the approval of the Treasurer (see briefing note
26.5.1998) was for the purposes of the PAFA Act. There are no relevant regulations prescribing a joint
financing arrangement. It seems that DMB relies on s.5A(a) to argue that the arrangement is a joint
financing arrangement because the CCC is acquiring an asset (the $10 million) from the MDC which
enables the MDC to exercise its function to dispose of that asset. While the acquisition of the $10
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million may in a sense enable the MDC to exercise its function of transferring assets, that is not enough
for .5A(a). The CCC must use the asset for the exercise of a function of the authority. I do not
con ider the asset would be so used. Furthermore, in my view, the assets referred to in s.5A must be in
the nature of capital assets. I have previously advised that that expression may be defined as a fixed
a et which is any long term asset which is held solely for use and not for conversion into cash, such as
land , buildings, machinery (CS Ref: HSG076.73, 16.4.1999). Money would therefore not come within
the meaning of "asset" and s.5A(a) cannot apply.
Whether s.5A(b) applies will depend on whether the grant of $10 million and the construction of the
sportsground is the construction of a capital asset by a person and the use of that asset for the exercise
of a function of the authority. Arguably the arrangement is for the construction of a capital asset.
However, the use of that asset must be for the exercise of the functions of the authority . In my view, the
principle use of the sporting complex will be for the conduct of sporting games and for sports training .
This is not a function of the MDC. In summary, I do not consider that DMB have formed the correct
view that the grant is ajoint financing arrangement for the purposes of the PAFA Act.
4. Section 50(1 )(e) of the Interpretation Act 1987 together with s.23F(l) of the Act validates the grant

Section 50(l )(e) of the Interpretation Act is a general provision giving a statutory corporation the
power to do and suffer all other things a body corporate may, at law, do or suffer and that are necessary
for , or incidental to, the exercise of its functions. This provision is subject to s.5(2) of the Interpretation
Act which provides that the Interpretation Act applies except in so far as a contrary intention is shown
in the Interpretation Act or in the Act concerned. As I have discussed above, s.23F(l) is not as wide as
interpreted by DMB. Section 23F(l) only relates to the responsibility of the MDC not the powers of the
MDC. The powers of the MDC are those set out in s.23F(2)(a) which incorporates various provisions in
Pt.3 of the Act. These do not include the power to grant or donate money to enable the recipient to
construct a sporting complex. I do not consider that s.23F(l) may be read together with s.50(1 )(e) to
expand the scope of powers which the MDC has under the Act. In my view, the specific and express
inclusion of the powers of a development corporation in Pt.3 indicates a contrary intention so that
s.50(1 )(e) of the Interpretation Act does not apply by virtue of s.5(2) of that Act.

Other issues
3.4

To complete my advice, I raise two final issues. Firstly, I do not consider that s.l8(3) of the Act can be
relied on to validate the grant to the CCC. That section provides that a development corporation may
enter into a contract with any person for the construction on land vested in the development corporation
or that person, buildings suitable for occupation, or works, for the purposes of the growth centre in
respect of which the development corporation was constituted. Like s.18(1), this provision requires
that a contract is entered into. On my analysis above, there is no such evidence of a contract between
the MDC and the CCC. Further, the contract must be for the "purposes of the growth centre". The Act
does not expressly provide for the purposes of a growth centre. Having regard to the responsibilities of
a development corporation (which is constituted with respect to a particular growth centre), it could be
said that the purpose of a growth centre is to define an area of land which the legislature intends is to be
developed in an orderly and economic way. There is nothing in the additional documents which
evidences that the construction of the sporting complex is for this purpose.

3.5

Secondly, I do not consider that the grant to the CCC is an exercise of one of the general powers of a
development corporation under s.8( 1) of the Act as none of those powers expressly provide that the
MDC may grant or donate money to other persons (for whatever purpose).

Whether a donation of land to CCC was allowable under the Act
3.6

I am instructed that the subject land is an asset of the dissolved development corporation. Section
23F( 1) of the Act renders the MDC responsible for the management and disposal of such assets.
Section 23F(2)(a) provides that the MDC has in relation to the assets, the same powers of the dissolved
devel opment corporation under sections 8-13, 18, 19 and 21 of the Act. Section 11(1) of the Act
provides that "with the approval of the Minister and subject to such terms and conditions as the
Minister may attach to his approval, sell , lease, exchange or otherwise deal with or dispose of land
vested in the development corporation ..". I agree with DMB that the transfer of land to the CCC for $1,
as evidenced by the Deed, is within the power of the MDC as it may be regarded as the dealing with or
the disposal of land vested in the MDC as provided for in s.ll (I). The power to deal with or dispose of
land is not expressed to be confined to a dealing or disposal for specified purposes.
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Conclusion
3.7

Neither the additional documents nor the advice of DMB alters my previous view that the grant of $10
million appears not to have been authorised by the Act. It appears to be simply a donation to assist the
CCC to fund the construction of a sporting complex.

3.8

The transfer of land was authorised by s.11 of the Act.

Signed:

IV Knight
Crown Solicitor

Prepared for: Audit Office
Date:
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Exercise of Functions Outside New South Wales by Statutory Authorities and Departments

Mr I V Knight
Crown Solicitor
GPO Bo 25
SYDNEY 2001

A547

26 July 2000
Dear Mr Knight

Exercise of Functions Outside New South Wales
I refer to our brief telephone conversation yesterday on this matter. As discussed , the Audit Office is currently
reviewing whether public sector agencies are undertaking activities outside their "mandate". In examining this
issue, one question that has frequently arisen is an agency ' s capacity to operate outside New South Wales.
The matters on which I seek your opinion are as follows :
l.

2.

(a)

In the absence of any specific provision in its enabling legislation, does a statutory authority have the
capacity to operate interstate or overseas?

(b)

If your opinion as to (a) is negative, does a legislative provision that allows an authority to do any
activity approved by the Minister (see, for example, section 7(1 )(j) of the Technical and Further
Education Act 1990) allow for such interstate or overseas operation or should that provision be read
only as to the range of functions that may be undertaken within the State?
In respect of departments, is there any constitutional, legislative or other restriction on their capacity
to operate interstate or overseas?

Your opinion on matters I and 2 might indicate the meaning you attach to the term "operate".
Please do not hesitate to contact me if there are any aspects of this request on which you require further
in fo rmation.
Your early attention to this request would be much appreciated.
Yours sincerely

R J Sendt
Auditor-General

Crown Solicitor's Legal Opinions ______________________________
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Your ref:
My ref:

AUD018.80
T8 I V Knight

Tel: (02) 9224 5238
Fax: (02) 9224 5244
Email: crownsol@agd .nsw.gov .au

9 August 2000
Mr R J Sendt
Auditor-General
The Audit Office of New South Wales
GPO Box 12
SYDNEY NSW 2001
Dear Mr Sendt

Re: Exercise of Functions Outside New South Wales by Statutory Authorities and Departments
I enclose my advice in relation to the above matter dated 9 August 2000.
Yours faithfully

I V Knight
Crown Solicitor
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Advice
Re:

Exercise of functions outside New South Wales by Statutory Authorities and Departments

1.

Advice sought

1.1

You ay that in reviewing whether public sector agencies are undertaking actiVIties outside their
"mandate" one question that has frequently arisen is an agency's capacity to "operate" outside New
South Wales.

1.2

You seek my opinion on the following questions:
" 1.(a)

In the absence of any specific provision in its enabling legislation, does a statutory
authority have the capacity to operate interstate or overseas?

(b)

If your opinion as to (a) is negative, does a legislative provision that allows an
authority to do any activity approved by the Minister (see, for example, section
7( l)U) of the Technical and Further Education Act 1990) allow for such interstate
or overseas operation or should that provision be read only as to the range of
functions that may be undertaken within the State?

2.

In respect of departments, is there any constitutional, legislative or other
restriction on their capacity to operate interstate or overseas?"

1.3

You have not given me details of a particular "operation" by a statutory authority or department outside
New South Wales and my comments are, therefore, necessarily general.

2.

Advice as to question 1(a)

2.1

A statutory authority is of course a creature of statute and has only the functions and powers which are
conferred on it by statute: see Kathleen Investments (Australia) Ltd v Australian Atomic Energy
Commission ( 1977) 139 CLR 117 in the case of a statutory corporation. Where an act of a statutory
authority is not within the authority conferred by statute the act will be ultra vires and void although in
the case of private sector corporations the doctrine of ultra vires has been abolished by the
Corporations Law, as it has in the case of dealings by statutory State owned corporations by s. 20ZC of
the State Owned Corporations Act 1989.

2.2

In addition to the powers contained in the relevant enabling legislation and other legislation applying to
a particular statutory authority, s. 50(1)(e) of the Interpretation Act 1987 provides that a statutory
corporation may do and suffer all other things that bodies corporate may, by law, do and suffer and that
are necessary for, or incidental to, the exercise of its functions. Section 50 (4) provides s. 50 applies to
a statutory corporation in addition to, and without limiting the effect of any provision of the Act by or
under which the corporation is constituted.

2.3

In answer to your question, I advise that a statutory authority only has the power to "operate" outside
New South Wales, by which I mean do an act in a place outside the territory of New South Wales, if
the power to do so is conferred by its enabling legislation, s. 50 of the Interpretation Act (in the case of
a statutory corporation) or some other legislation. In the absence of such legislation the power does not
exist.

2.4

Whether particular legislation does confer authority on a statutory authority to do an act outside New
South Wales depends upon the proper construction of that legislation.

In construing an Act, including s. 50 of the Interpretation Act, to determine whether it confers power to
do an act outside New South Wales regard must be had to s.12(1) of the Interpretation Act which provides :
"12.(1) In any Act or instrument:

(a)
a reference to an officer, office or statutory body is a reference to
such an officer, office or statutory body in and for New South Wales, and
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(b)
a reference to a locality, jurisdiction or other matter or thing is a
reference to such a locality, jurisdiction or other matter or thing in and of
New South Wales."
Thus, unless the Act in question exhibits a contrary intention, a reference in the Act to a locality ,
jurisdiction or other matter or thing is a reference to such locality, jurisdiction or other matter or thing
"in and of New South Wales". Not every matter or thing in a provision will necessarily be intended to
be given the local New South Wales connotation: O'Connor v Healey (1967) 69 SR(NSW) 111, at 114.
So far as s. 50(1 )(e) of the Interpretation Act is concerned, it can be argued that the reference to "the
exercise of its functions" should be construed as a reference to "the exercise of its functions in and of
New South Wales" but that the necessary or incidental things authorised by the provision should not be
given a local connotation, with the result a statutory corporation may pursuant to this provision do acts
outside New South Wales which are necessary for, or incidental to, the exercise of its functions in and
of New South Wales. That was the view favoured by former Solicitor General, Mr K Mason QC, and
logic would suggest that a necessary or incidental act may not have been intended to be confined to acts
in and of New South Wales .

3.

Advice as to question 1(b)

3.1

Section 7(1)(j) of the Technical and Further Education Commission Act 1990 (the 1990 Act) provides:
" 7(1)
Without limiting any other functions conferred or imposed on it, the TAFE
Commission may:

(j)
with the approval of the Minister, conduct any business which is
related to technical and further education or which makes use of the
facilities, staff or services of the T AFE Commission."
3.2

This provision does not allow the TAFE Commission to do "any activity approved by the Minister" as
is suggested in your question. The provision permits the TAFE Commission, with the approval of the
Minister, to conduct any business which is related to technical and further education or which makes
use of the facilities, staff or services of the T AFE Commission.

3.3

Section 7 is headed "Miscellaneous functions" and the functions which are set out are said not to limit
any other functions conferred or imposed on the TAFE Commission. Unless a contrary intention can
be discerned in the 1990 Act, s. 12(1 )(b) of the Interpretation Act would require the reference to "any
busines ~" ins. 7(1)(e) of the 1990A ct to be a reference to "any business in and of New South Wales".

3.4

The 1990 Act does not appear to evince an intention that s. 7(1)(e) was intended to permit the Minister
to approve the conduct of a business outside New South Wales . While the fact that such a business
must be one which is "related to technical and further education" or "makes use of the facilities, staff or
services of the TAFE Commission" may permit a wide range of businesses to be approved, those words
do not seem to evince an intention that the Minister may approve the conduct of a business outside
New South Wales . If technical and further education were things that were not confined to being in
and of New South Wales that would be some indication that it was intended that approval could be
given for a related business to be conducted outside New South Wales. However, there does not
appear to be an intention in the 1990 Act that "technical and further education" is to be other than in
and of New South Wales. Indeed, there does not seem to be any intention in the 1990 Act that any of
the functions of the TAFE Commission are to be other than in and of New South Wales. I have
previously expressed that opinion and the former Solicitor General , Mr K Mason QC, had to rely upon
s.50(1 )(e) of the Interpretation Act for authority for the TAFE Commission to do certain acts outside
New South Wales. The fact that a business can be approved which makes use of the facilities, staff or
services of the TAFE Commission suggests, if anything, that the Minister may only be intended to be
able to approve the conduct of a business in and of New South Wales .

3.5

The TAFE Commission is, however, a statutory corporation (s. 4(1), 1990 Act) and, as I have said, on
the view of s. 50(l)(e) of the Interpretation Act favoured by former Solicitor General, Mr K Mason
QC, the T AFE Commission may be able to do outside New South Wales all things that bodies
corporate may by law do and suffer and that are "necessary for, or incidental to" the exercise of its
functions in and of New South Wales. Whether a thing is necessary for or incidental to the exercise of
functions in and of New South Wales will depend upon the particular circumstances.
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3.6

In the event an Act did in fact purport to permit a statutory authority to do any activity approved by the
Minister, s. l2(l)(b) of the Interpretation Act would again require that the reference to "any activity" be
a reference to "any activity in and of New South Wales" unless the Act in question evinced a contrary
intention. The fact that the Minister may approve "any" function does not of itself evince an intention
that the function may be performed outside New South Wales. That addresses the nature of the
activity, not the place where it may be performed. It would be necessary to find elsewhere in the Act an
intention that this power of the Minister was not intended to be confined to approving activities in and
of New South Wales.

4.

Advice as to question 2

4.1

A government Department is not, of course, a legal entity. It is incapable of entering into legal
relationships. It is an administrative grouping of servants of the Crown appointed by the Governor
pursuant to the Public Sector Management Act 1988. Those Departmental officers are under the
control and direction of a Minister of the Crown who has responsibility for one or more portfolios on
behalf of the Crown. In the course of their employment those Departmental officers will perform acts
referrable to the discharge by the Minister of his/her portfolio responsibilities which are encompassed
by their statement of duties. In performing those acts a Departmental officer may subject the Crown to
vicarious tortious liability and in certain circumstances, depending on the principles of actual and
apparent authority, to contractual liability. I am not aware of any constitutional limitation which
prevents a Minister from doing acts outside New South Wales which are referrable to his/her portfolio
responsibilities; indeed, it is highly likely that for the effective discharge of portfolio responsibility a
Minister would have to do things outside New South Wales. Likewise, no constitutional limitation
precludes a Departmental officer doing acts outside New South Wales pursuant to his/her statement of
duties or a ministerial direction which support the discharge of the Minister's portfolio responsibility.
Other matters may, however, affect whether a Minister or Departmental officer can in fact do an act
outside New South Wales. Legislation in another jurisdiction may preclude the doing of that act in the
jurisdiction. There may be no appropriation by the New South Wales Parliament which funds the
performance of the act. A Ministerial or Premier's direction may preclude the doing of the particular
act outside New South Wales.
Apart from the acts required of a Departmental officer by virtue of his/her statement of duties or
direction of the Minister, all Departmental officers or particular Departmental officers may be
authorised by an Act to perform particular acts. Whether an Act authorises the doing of an act outside
New South Wales will depend upon the principles of construction I have discussed in my answer to
question l (a) above.

Signed:
I V Knight
Crown Solicitor

Prepared for: The Audit Office of New South Wales
Date:

9 August 2000

Client ref:

A547 Mr R J Sendt

CSO ref:

AUD018.80 I V Knight
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