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Auditor-General’s introduction
Pursuant to the Public Finance and Audit Act 1983, I present
my report on State Finances 2020. I am pleased once again to
report that I issued an unmodified audit opinion on the State’s
consolidated financial statements.
This has been a year like no other for New South Wales.
Impacted by extended drought, followed by bushfires, floods
and then by the COVID-19 pandemic, the State’s final position
reflected in the financial statements is significantly different to the
budget forecast. The 2019–20 budget forecast a surplus of
$1.0 billion. The Budget Result was a deficit of $6.9 billion.
This change was the result of the government’s deliberate and
substantial response, particularly to bushfires and COVID-19. The
response included additional funding for Health and other emergency
responders for additional staff, cleaning and protective equipment,
along with urgent grants and tax relief to support businesses.
Major adjustments were also made to the way government
agencies operated. From early March 2020, most public servants

were working from home. Treasury responded by providing
an extension of time for the completion of financial reporting.
I want to acknowledge the enormous efforts agencies made to
complete their financial reporting obligations in such challenging
circumstances, made more complex by changed accounting
standards and the implementation of earlier machinery of
government changes.
The challenges confronting New South Wales this year will require
ongoing attention through targeted agency programs and budget
initiatives over a number of years. As the State’s independent
auditor, my work program will continue to have a focus on both
the level of spending and the effectiveness of the government’s
emergency response.
In conclusion, could I thank Treasury staff for the way they
have engaged with my Office in the conduct of our audit in this
unprecedented year. Our partnership remains critical to ensure
transparency of government activities and the quality of financial
management and reporting in New South Wales.

Margaret Crawford
Auditor-General for New South Wales

The Audit Office of New South Wales acknowledges the Traditional Owners and Custodians
of the land in which we live and work. We pay our respects to Elders past and present.
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Audit result
Our audit opinion on the State’s 2019–20 financial
statements was unmodified
An unmodified audit opinion was issued on the State’s 2019–20
consolidated financial statements.

The State extended signing its financial
statements by six weeks.
Natural disasters, the COVID-19 pandemic and other factors
impacted the State’s 2019–20 reporting timetable. The State
extended signing its financial statements by six weeks, compared
with 2018–19.
All agencies were also given a two-week extension to prepare
their financial statements compared with 2018–19. Further
extensions beyond two weeks were subsequently approved for the
following 11 agencies (7 in 2018–19) to submit completed financial
statements for audit:
• Department of Communities and Justice
• Department of Customer Service
• Department of Planning, Industry and Environment

The graph below shows the number of reported errors exceeding
$20 million over the past five years in agencies’ financial
statements presented for audit.

In 2019–20, agency financial statements
presented for audit contained 19 errors
exceeding $20 million (six in 2018–19).
The total value of these errors increased to
$1.4 billion ($927 million in 2018–19).
The errors resulted from:
• incorrectly applying Australian Accounting Standards and
Treasury Policies
• incorrect judgements and assumptions when valuing noncurrent physical assets and liabilities
• incorrectly interpreting the accounting treatment for unspent
stimulus funding.

• Department of Regional NSW
• Department of Transport
• Environment Protection Authority
• Infrastructure NSW
• Lord Howe Island Board
• NSW Crown Holiday Parks Land Manager
• Service NSW
• Water Administration Ministerial Corporation.

Errors in agency financial statements
exceeding $20m (2016–2020)
5
9

The extensions reflected that the COVID-19 pandemic impacted
agencies’ work environments during the first six months of 2020.
This was at a time when many were still implementing machinery of
government changes and preparing to implement three significant
new accounting standards:

23

• AASB 15 Revenue from Contracts with Customers (issued
December 2014, effective 1 July 2019)

19

6

$249m

2016

$9.1b

2017

$3.7b
$927m

2018
2019

$1.4b

2020

• AASB 16 Leases (issued February 2016, effective 1 July 2019)
• AASB 1058 Income of Not-for-profit entities (issued December
2016, effective 1 July 2019).
These new accounting standards were issued some years before
they became effective, to allow reporting entities sufficient time to
prepare for implementation. Notwithstanding this, some agencies
had not fully implemented the new accounting standards in time for
early close procedures, and the unforeseen impact of COVID-19
further complicated the year-end financial reporting processes for
the State and its agencies.
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Early close procedures, performed at 31 March each year, are
designed to help agencies improve the quality and timeliness of
financial reporting by facilitating early identification, discussion
and resolution of key accounting issues. Agencies could have
better utilised early close this year, particularly when it came to
implementing the new accounting standards. This would have
reduced the number of reported errors and improved timeliness of
agencies submitting financial statements.
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Response to COVID-19 and bushfires
$4.1 billion in stimulus funding was allocated in 2019–20
The government implemented an economic
stimulus package primarily to mitigate the impacts
of the COVID-19 pandemic on New South Wales.
The COVID-19 pandemic and bushfires had a significant impact
on the State’s finances, reducing its revenue and increasing its
expenses especially in sectors directly responsible for responding
to the COVID-19 pandemic, such as Health.
The government announced a $4.1 billion health and economic
stimulus package in 2019–20. This primarily included:
• $2.2 billion in health measures including purchases of essential
medical equipment and increasing clinical health capacity (like
intensive care spaces)

The graph below shows the total allocation and spend by major
category as part of the overall stimulus package.

Allocation and spend by stimulus to
30 June 2020
Additional
cleaners
Capital works
Health COVID response
Health - PPE

• $1.0 billion in small business and land tax relief
• $355 million in extra cleaning services and quarantine costs.
Cluster agencies had spent $3.0 billion (just under 75 per cent)
of the COVID-19 stimulus package by 30 June 2020. The Health
cluster incurred most of this expenditure.
Total spend relating to bushfires was $1.3 billion in 2019–20.
The graph below shows the total allocation and spend by cluster to
30 June 2020.

Economic stimulus allocation and spend
by cluster to 30 June 2020

Land tax relief
Temporary staff
Quarantine
Small business
grants
Other
$0

$0.2b $0.4b $0.6b $0.8b $1.0b $1.2b

Actual spend to 30 June 2020

Target spend

Health

Responses to COVID-19 and bushfires
were funded by $1.6 billion in grants
from the Australian Government, and
$2.7 billion in State borrowings.

Treasury
Planning, Industry,
and Environment
Stronger
Communities

At 30 June 2020, COVID-19 stimulus and bushfire funding
provided by the State to cluster agencies included $1.6 billion from
the Australian Government and $2.7 billion in new borrowings by
the State from bonds issued through New South Wales Treasury
Corporation (TCorp). The proceeds from these bond issues
were provided as loans largely to the Crown Entity, which was
responsible for allocating stimulus funding to cluster agencies.

Transport
Customer Service
Other Clusters
$0

$0.5b

$1.0b

Actual spend to 30 June 2020

$1.5b

$2.0b

$2.5b

Target spend

The Health cluster was allocated $1.3 billion
for personal protective equipment.
Around $1.3 billion (just over 30 per cent) of the total stimulus
package was allocated to Health cluster agencies for purchases of
safety equipment, such as personal protective equipment (PPE).
By 30 June 2020, $1.1 billion had been spent on PPE.
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The capital stimulus spend was mainly directed to transport for
critical renewal projects, and large scale hospital capital works.
Other stimulus included spending on homelessness support,
grants to rebuild fences for bushfire affected farmers, local
government, community and pre-school contributions.
Most stimulus funding was provided via ‘Exigencies of
Government’ measures under Section 4.13 of the Government
Sector Finance Act 2018 (GSF Act). This allows funding for urgent
and unforeseen expenditures such as natural disasters. Funding
was also provided to cluster agencies through the Treasurer’s
State Contingency Account (section 4.12 of the GSF Act). The
2019–20 State budget included a $120 million appropriation to the
Treasurer for any State contingencies during the year.
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General Government Sector
Budget Result
Deficit of $6.9 billion compared with a budgeted surplus of $1.0 billion
An outcome of the government’s overall activity and policies is
its net operating balance (Budget Result). This is the difference
between the cost of general government service delivery and the
revenue earned to fund these sectors.

• $1.8 billion in higher grants and subsidy expenses, mainly due to:

The General Government Sector, which comprises 199 entities,
generally provides goods and services funded centrally by the State.

– costs incurred in response to the 2019–20 bushfires, drought

The Non-General Government Sector, which comprises 92
government businesses, generally provides goods and services,
such as water, electricity and financial services that consumers
pay for directly.

– third party-controlled assets that were subsequently

The Budget Result for the 2019–20 financial year was a deficit of
$6.9 billion. The original budget forecast, set before the COVID-19
pandemic and bushfires, was a $1.0 billion surplus. The main driver of
the change in result was:
• $1.3 billion of higher employee costs, mainly due to:
– increased workers compensation claims
– additional personnel required (mainly in the Health sector) to
respond to the COVID-19 pandemic
• $2.3 billion of higher operating expenses, mainly due to:
– $828 million from first time recognition of a child abuse
claim liability
– $507 million from additional insurance claims from the
NSW bushfires
– $343 million from COVID-19 claims by agencies for loss
of revenue.

– small business grants
– COVID-19 quarantine compliance measures
and disaster relief payments
transferred to councils and utility providers, mainly arising
from construction of the CBD and South East Light Rail.
The deficit was further driven by:
• $1.9 billion less taxation revenue, mainly resulting from:
– $1.3 billion less in payroll tax due to relief measures
introduced by the government as part of its COVID-19
economic stimulus
– $424 million less in gambling and betting taxes, due to venue
closures required by COVID-19 public health orders
• $523 million less in dividends and income tax revenue from
the Non-General Government Sector, due to lower dividends
received from NSW Treasury Corporation and from the State’s
other commercial government businesses
• lower fines, regulatory fees and other revenue, due to a
$305 million decrease in mining royalties, largely driven by
lower coal prices.

Main drivers of the 2019–20 actual vs. budget variance
Expenses
Other
operating
costs

Recurrent
grants &
subsidies

Employee
costs

Other

Revenues

$1.9b

Taxation

$1.0b

Sale of goods
and services

$2.3b

Original 2019–20
budget

$1.0b
Surplus

$1.8b

$1.3b

$516m

REPORT ON STATE FINANCES 2020

$1.2b

Fines, regulatory
fees & other

$523m

Dividends and
income tax

$425m

Other dividends
and distributions

$1.2b

Commonwealth
grants

Actual 2019–20
budget result

$6.9b
Deficit
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Key audit findings
Accounting matters
$828 million of unreported abuse claims estimated for the first time
In its 2019–20 financial statements, NSW Self Insurance
Corporation (SiCorp), an agency operated and managed by
Insurance and Care NSW (icare), recorded for the first time an
$828 million liability for unreported past incidences of abuse
claims that occurred within NSW Government institutions.
The liability was impacted by legislative changes in response to
recommendations from the Royal Commission into Institutional
Responses to Child Sexual Abuse.

In the past SiCorp could not reliably measure the liability
because of weaknesses in icare’s claims data quality and
uncertainties arising from legislative changes at the time.
In 2019–20, SiCorp had:

NSW Self Insurance Corporation

The 2019–20 underwriting loss was impacted by a $2.5 billion
increase in outstanding claims liabilities, increasing claim
liabilities to $12.2 billion at 30 June 2020 ($9.7 billion liability at
30 June 2019). Most of the underwriting loss, and outstanding
claims increase, related to the TMF and Pre-Management Fund
(PMF) schemes. The PMF funds claims incurred by the NSW
Government before 1 July 1989.

NSW Self Insurance Corporation (SiCorp), an agency operated
and managed by icare, operates ten government managed fund
schemes. The largest of these, the Treasury Managed Fund
(TMF), provides self-insurance coverage for public sector workers
compensation and public liability claims.

• improved the quality of its claims data
• gained twelve more months of claims experience
• benchmarked its claims experience against other jurisdictions.

The overall claims liability increased by:

Insurance and Care NSW (icare) provides leadership,
management and corporate services to SiCorp for a fee. Further
commentary on the financial performance of SiCorp and other
agencies managed by icare, will be included in our Central
Agencies 2020 Report to Parliament.

• $862 million for abuse claims, of which $828 million is due to the
first-time recognition of a provision for unreported claims from past
incidences of abuse that occurred in NSW government institutions

In 2019–20, SiCorp reported a:

• $551 million increase in workers compensation claims largely
from cost increases for certain claim types

• $2.8 billion underwriting loss ($1.4 billion loss in 2018–19)
• $126 million overall net asset deficiency as at 30 June 2020
($618 million net asset surplus at 30 June 2019).
SiCorp’s financial statements disclose an underwriting result
and net result, representing the combined performance of all ten
schemes. The underwriting result represents SiCorp’s performance
from insurance (and insurance like) activities, while the net result
represents the underwriting result plus non-insurance related
income and expenses.

• $507 million for 2019–20 bushfire claims, excluding claims
handling expenses and net of recoveries

• $343 million for COVID-19 costs, such as business
interruption claims.
SiCorp’s overall net asset deficiency was due to unfunded liabilities
of $746 million within the Home Building Compensation Fund
(HBCF), and $599 million of this relates to policies issued before
1 July 2018. While the net asset deficiency means that the HBCF
scheme is not fully funded for all expected future payments, NSW
Treasury has guaranteed to fund cash shortfalls for policies written
before 1 July 2018. HBCF is not caught by the Net Asset Holding
Level Policy (NAHLP) referred to below.
Notwithstanding the overall net asset deficiency, SiCorp’s financial
statements were prepared on a going concern basis. This is
because future payment obligations are generally long term
and not all due within the next 12 months. Settlement is instead
expected to occur over years into the future, depending on the
nature of the benefits provided by each scheme.
SiCorp also received grant income of $2.0 billion from the
consolidated fund ($1.2 billion in 2018–19) to ensure its ratio of
financial assets to liabilities for certain schemes remained within
the NAHLP target range. If not for this grant income, the TMF and
PMF schemes would have had significant net asset deficiencies.
The NAHLP, agreed between SiCorp and NSW Treasury, requires
SiCorp to maintain financial assets for certain schemes, including
TMF and PMF, at between 105 and 115 per cent of its liabilities.

REPORT ON STATE FINANCES 2020
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Accounting matters (Cont.)

CBD and South East Light Rail
The CBD and South East Light Rail is a twelve kilometre light rail
network for Sydney. All stages became operational in 2019–20.
Stage one, Randwick to Circular Quay, opened to the public on
14 December 2019. Stage two, Randwick to Kingsford, opened to
the public on 3 April 2020.
In June 2020 the Audit Office tabled a follow-up performance
audit report on the CBD South East Sydney Light Rail project.
This report assessed whether Transport for NSW had updated
and consolidated information about project costs and benefits.
The audit found that Transport for NSW had not accurately
updated project costs, limiting the transparency of reporting to
the public.
The performance audit report noted that as at March 2020 the
total cost of the project would exceed $3.1 billion, which was
above the revised costs of $2.1 billion in December 2014 and
$2.9 billion in November 2019. The original estimated cost was
$1.6 billion in the November 2013 business case. At March 2020,
Transport for NSW was still in the process of finalising the total
cost of the project. As part of this process Transport for NSW
identified and reported further costs of $180 million in relation to
the construction of the CBD and South East Light Rail bringing the
total cost of the project at 30 June 2020 to $3.3 billion.
This total project cost includes $54.3 million paid during
construction as part of a Small Business Assistance Program.
This program was established to help small businesses on the
light rail route that were impacted by delays in construction.
The report recommended that Transport for NSW publicly report
on four areas: final project cost, updated expected project benefits,
benefits achieved in the first year of operation, and average
weekly journey times.
At 30 June 2020, the total cost of the project related to the CBD
and South East Light Rail was $3.3 billion. Of this, $2.6 billion was
recorded as assets. The following was expensed or written off:
• $355 million relating to third party assets transferred to councils
and utility providers as Transport for NSW do not control
these assets
• $345 million in fair value and impairment adjustments.

REPORT ON STATE FINANCES 2020
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Accounting matters (Cont.)

Transport Asset Holding
Entity (TAHE)

A plan was established by NSW Treasury to transition RailCorp
to TAHE. This plan extended over a four year period, from 1 July
2015 to 1 July 2019, the latter date representing when TAHE was
expected to be fully operational as owner of all NSW public sector
transport assets.

TAHE’s operating model and corporate intent
has not been created despite government plans
to operate from 1 July 2019.

The plan recognised that establishment and implementation of
TAHE required some lead time given the need to draft legislation,
develop the full commercial model and appoint a governing board.

Prior to 1 July 2015, the government paid grants to Rail
Corporation (RailCorp) to deliver its capital program. These grant
payments were recorded as an expense to the budget. From 1
July 2015, funding for RailCorp’s capital projects was provided
by equity injections which from that point are no longer recorded
as an expense to the budget. The change, as explained in the
2015–16 State Budget, was due to the expectation that RailCorp
will transition to a Transport Asset Holding Entity (TAHE),
over time providing a commercial return. That Budget also
highlighted how the accounting change improves the General
Government Sectors’ budget result each year, typically by as
much as $1.2 billion to $1.9 billion. The basis for the change in
accounting treatment in the budget was predicated on TAHE being
commercially operational from 2019.

Enactment of the Transport Administration Act created TAHE on
1 July 2020, twelve months after its originally planned operational
date. A large portion of the planned arrangements have not been
implemented. On 1 July 2020, TAHE became responsible for the
same activities as RailCorp, with a newly appointed TAHE board
and executive management team.
At the time of concluding our audit, the TAHE operating model
and Statement of Corporate Intent (SCI) were not finalised. While
State owned corporations are required to submit a SCI three
months after the commencement of each financial year, TAHE
received an extension from its shareholders, the Treasurer and
Minister for Finance and Small Business and will submit their first
SCI by 31 December 2020. TAHE has not established commercial
arrangements with rail operators, Sydney Trains and NSW Trains
to provide them access to the rail network and heavy rail assets.
In accordance with the original plan, interim commercial access
arrangements were supposed to be in place with RailCorp prior to
the commencement of TAHE. However, current legacy arrangements
from RailCorp have transitioned to TAHE, and no access fees are
paid by these rail operators. Maintenance expenses to the TAHE rail
network continue to be paid by the rail operators.
Finalisation of these arrangements, the accounting for further
cash injections and the fair value of TAHE’s assets will be a key
area of audit focus in 2020–21.
Further commentary on TAHE will be included in the AuditorGeneral’s Transport 2020 Report to Parliament.

Crown Land Managers
Certain Crown Land Managers exempted from
preparing financial statements.
The Public Finance and Audit Act 1983, requires state-controlled
Crown Land Managers (CLM) to prepare annual reports. Currently
637 CLM’s do not prepare financial statements for audit. Most CLMs
(other than the Cemetery Trusts) do not control significant assets and
many are administered by volunteers.
During 2019–20, NSW Treasury established reporting exemption
criteria for the CLMs as outlined in Schedule 2 to the Public
Finance and Audit Regulation 2015.

NSW Treasury has extended the deadline by four months to 28
February 2021:
• for the 31 CLMs that did not meet the reporting exemption
criteria to submit 2019–20 financial statements
• for reporting exemption assessments to be completed for the
remaining 347 CLMs that did not submit a 2018–19 annual report.
Three cemetery CLM’s continue to maintain they are not
controlled by the State. These are the Northern Metropolitan,
Southern Metropolitan and Catholic cemetery trusts.
Consequently, their financial statements have not been provided to the
Audit Office for audit. These CLM’s shared their unaudited financial
statements with NSW Treasury so they could be incorporated into the
State’s financial statements. At 30 June 2020, the unaudited value of
their combined assets and liabilities was $561 million.

Of the 637 CLM’s:
• 347 have not submitted their 2018–19 annual report. This
means reporting exemption assessments for these CLMs is
yet to be completed
• 290 have submitted a 2018–19 annual report. Of these, 31 did
not meet exemption requirements and will be required to submit
financial statements for audit.

REPORT ON STATE FINANCES 2020
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Accounting matters (Cont.)

Accounting for the State’s leases under the new accounting standard
AASB 16: Leases
NSW Government agencies implemented a new accounting
standard, AASB 16 Leases, on 1 July 2019. This resulted in the
State recognising $9.3 billion in right of use leased assets (ROU
assets) and $9.8 billion in liabilities for the related future lease
payments in 2019–20.

• no evidence that lease agreement information was
independently reviewed

Property NSW implemented a new lease accounting system,
managing most of the State’s property lease arrangements with
external parties and inter-agency lease arrangements. Property
NSW is also tasked with calculating the value of ROU assets and
related liabilities for leases it manages on behalf of the State, and
leases between government agencies.

Control weaknesses also impacted the calculated ROU assets
and liability values reported in agency financial statements.
Agencies were required to perform additional procedures to
ensure the lease values determined by Property NSW were
accurate. Further detail on lease errors identified in agency
financial statement’s will be reported in the Auditor-General’s 2020
cluster reports to Parliament.

The State’s financial statements submitted for audit contained
net errors of $50.5 million related to the new lease accounting
treatments required under AASB 16.
The errors were due to control weaknesses identified in
the system used to manage leases and in Property NSW’s
calculations, including:
• inaccurate data entered in the new lease accounting system

• incorrect interpretation and accounting treatment of rent
payment and review clauses
• gaps in information system user access management controls.

Property NSW and relevant government agencies need to ensure
the accuracy of all relevant lease contract data in the system,
including future market rent reviews, fixed rate increases, nonlease components and lease incentives. This will help ensure
ROU asset and liability values are correctly calculated and
reported in the State’s financial statements and across a large
number of agency financial statements.

Unspent stimulus funds
Four agencies incorrectly accounted for unspent stimulus funding
received from the State. These were NSW Treasury, Department
of Education, Department of Customer Service and Ministry of
Health. Collectively $74 million was not reported as liabilities for
unspent appropriations as at 30 June 2020. Those errors were
subsequently corrected.
The State’s accounting policy, TPP20-05 ‘Agency Direction for
the 2019–20 Mandatory Annual Returns to Treasury’, requires
agencies that received direct appropriations from the Consolidated
Fund to report unspent funds as liabilities in their year-end
financial statements. Stimulus and exigency funds are classified
as appropriations under section 4.12 and 4.13 of the Government
Sector Finance Act 2018. The State allocated $4.1 billion in
stimulus and exigency funding from the Consolidated Fund to
mitigate the economic impacts of COVID-19 in 2019–20.

REPORT ON STATE FINANCES 2020
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Correction of prior year errors
Prior year error of $1.1 billion in road
infrastructure asset values
The former Roads and Maritime Services (RMS)
corrected an error in the value of its 2018–19
road infrastructure assets by $1.1 billion, from
$95.6 billion to $94.5 billion.

On 1 December 2019, RMS transferred its assets, rights, liabilities
and functions to Transport for NSW. RMS prepared its last
financial statements as a separate entity at 30 November 2019,
including a $1.1 billion correction of prior period errors.
The prior period errors were recorded in both the RMS and TSSA
2019–20 financial statements and comprised overstatements
of $290 million and $812 million in valuations of culvert assets
(stormwater drainage products) and retaining walls respectively.
The overstatements were due to double counting assets or use of
unreliable data when determining asset fair values in prior years.

Prior year error of $421 million in
the valuation of stadium assets
Sydney Olympic Park Authority (SOPA)
restated the value of its assets to correctly
reflect the fair value of ANZ Stadium.
In 2019–20, SOPA re-evaluated the accounting treatment of its
interest in ANZ Stadium. Previously, SOPA reported a $437 million
interest in the stadium. This interest represents the right to receive
the stadium from the operator Venues NSW, in thirteen years.
This year, SOPA determined it controlled the stadium as it can
direct the use of the stadium, despite being operated by Venues
NSW. To reflect this position, SOPA recognised the entire fair
value of the stadium in its financial statements. This increased
the value of its assets by $421 million to $858 million. The State’s
financial statements already recognised the full fair value of the
stadium. The restated value reflects arrangements that should
have been in place since the State bought back the rights to
operate ANZ Stadium from the private sector on 1 July 2016.

Thomas Walker Convalescent
Hospital, valued at $50.5 million,
transferred to correct entity
The Thomas Walker Convalescent Hospital was historically
included as an asset in the NSW Health Foundation (the
Foundation) financial statements. The Walker Trusts Act
1938, provides that the Royal Prince Alfred Hospital, part
of Sydney Local Health District (Sydney LHD), has overall
control, management and administration of the Thomas Walker
Estate. Both the Foundation and Sydney LHD determined that,
as a consequence, the LHD controlled the Thomas Walker
Convalescent Hospital and it should be recorded in Sydney
LHD’s financial statements. The Hospital value was subsequently
recognised by Sydney LHD, increasing the value of its land and
buildings and decreasing those of the Foundation by $50.5 million.

REPORT ON STATE FINANCES 2020
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The State’s revenues
Revenues increased $209 million to $86.3 billion
In 2019–20, the State’s total revenues increased by $209 million
to $86.3 billion, 0.2 per cent higher than in 2018–19. COVID-19
impacted taxation revenue, which fell by $1.1 billion and revenue
from the sale of goods and services, which fell by $1.1 billion.
These falls were offset by a $2.5 billion (7.7 per cent) increase in
grants and subsidies from the Australian Government, mainly in
the form of additional stimulus funding.

Taxation revenue fell 3.5 per cent
Taxation revenue fell by $1.1 billion, mainly due to a:
• $861 million fall in payroll tax as a result of COVID-19 relief
(reduced payroll tax payments for eligible small businesses)

Fines, regulatory fees and other revenues
Fines, regulatory fees and other revenues fell $505 million.
This was mainly due to a $409 million decrease in mining royalties
attributed to a drop in thermal coal prices during 2019–20.

Other dividends and distributions
Other dividends and distributions rose by $616 million due to
higher distributions received from the State’s investments. This
was due to an additional $1.3 billion held in the State’s investment
portfolio compared with last year.

• $430 million fall in stamp duty collections, driven by lower than
expected growth in the property market
• $427 million decline in gambling and betting taxes, mainly due
to venue closures driven by COVID-19 public health orders.
Stamp duties of $8.8 billion were the largest source of taxation
revenue, $473 million higher than payroll tax, the second-largest
source of taxation revenue.

86.1b

0.23%

86.3b

Total Revenue

Key revenues include:
2018–2019 Change % 2019–2020

31.0b

3.5

29.9b

Taxation

The State received $34.2 billion in grants and subsides which are
mainly from the Australian Government, $2.4 billion more than in
2018–19.

31.8b

7.5

34.2b

Grants and
subsidies

The increase was driven by a $1.1 billion increase in
Commonwealth Specific Purpose Payments to support the Health
cluster respond to the COVID-19 pandemic. Commonwealth
National Partnership Payments increased by a similar amount to
provide the State with Natural Disaster relief.

15.2b

7.2

14.1b

Sales of goods
and services

Australian Government grants and subsidies

Sales of goods and services
In 2019–20, sales of goods and services fell $1.1 billion.
This was due to the COVID-19 pandemic reducing:
• patronage and related transport passenger revenue
• health billing activities with elective surgery being put on hold

Trends in tax collection
Year ended 30 June
$14b
$12b
$10b
$8b
$6b
$4b
$2b
$0

2013

2014

Payroll tax

2015

SOURCE: 2013 – 2020: Tax collection balances (audited).
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2016

Stamp duty

2017
Land tax

1

2018
Gambling tax

2019

2020
Other taxes1

Other taxes mainly includes: motor vehicle taxes, fire levy, emergency services levy, and waste disposal levy.
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The State’s expenses
Expenses increased $8.2 billion to $96.0 billion
The State’s expenses increased 9.3 per cent compared with
2018–19. Most of the increase was due to higher employee
expenses, other operating costs and grants and subsidies.

Employee expenses, including superannuation,
increased 5.7 per cent to $42.6 billion.
Salaries and wages increased to $42.6 billion from $40.3 billion in
2018–19. This was mainly due to increases in staff numbers and a
2.5 per cent increase in pay rates across the sector. Salaries and
wages for the Education and Health sectors increased by
$659 million and $732 million in each sector respectively.
The Health sector employed an additional 2,763 full time staff in
2019–20. It also incurred more overtime in response to COVID-19.
Education increased staff numbers by 4,866 full time equivalents
and paid a one off 11 per cent pay rise to school administration
staff in 2019–20. Historically, the government wages policy aims to
limit growth in employee remuneration and other employee related
costs to no more than 2.5 per cent per annum.

Grants and subsidies increased $2.5 billion to
$14.1 billion.
The increase in grants and subsidies was due to payments the
State made to support businesses and local communities in the
face of COVID-19 and bushfires. In addition, the State transferred
CBD and South East Light Rail assets to councils and utility
providers during 2019–20 as it no longer controlled these.

Depreciation expense increased $1.0 billion to
$9.2 billion.
Depreciation increased to $9.2 billion from $8.0 billion in 2018–19.
At 1 July 2019, the State implemented the new leases standard
recognising a right of use (ROU) asset and related lease liability in
its financial statements. The value of ROU assets are amortised
over the term of the lease. This contributed to $980 million of the
increase in 2019–20 depreciation expense. Last year, these costs
were previously reported within other operating expenses.

Operating expenses increased 8.7 per cent to
$27.0 billion.
Operating expenses increased to $27.0 billion in 2019–20
($24.8 billion in 2018–19) due to higher operating activities in
Health. The higher level of activities and related costs is attributed
to a full year of operations at the Northern Beaches Hospital
(opened November 2018), and responding to COVID-19. The
response to COVID-19 involved the State providing viability
payments to private hospitals, higher visiting medical officer costs
due to additional overtime hours and spending more on equipment
to set up COVID-19 testing clinics.

87.9b

9.3%

96.0b

Total expenses

Key expenses include:
2018–2019 Change % 2019–2020

Insurance claims increased by $2.0 billion. This was mainly due
to NSW Self Insurance Corporation (SiCorp) recognising a liability
for child abuse claims incurred but not reported for the first time,
and claims for the 2019–20 bushfires, floods and COVID-19.

Health costs remain the State’s highest expense.
Total expenses of the State were $96 billion ($87.8 billion in
2018–19). Traditionally, the following clusters have the highest
expenses as a percentage of total government expenses:
• Health – 24.3 per cent (25.8 per cent in 2018–19)

40.3b

5.8

42.6b

Employee
expenses

24.8b

8.7

27.0b

Operating
costs

11.7b

21.2

14.1b

Grants and
subsidies

8.0b

15.0

9.2b

Depreciation

3.1b

1.9

3.2b

Interest

• Education – 17.6 per cent (19.3 per cent in 2018–19)
• Transport - 12.8 per cent (12.6 per cent in 2018–19).
General public service expenses as a percentage of total State
expenses is higher due to a $2.0 billion increase in SiCorp’s
accrued claim expenses.
Other expenses increased due to additional grant funding by the
State for drought relief and COVID-19 stimulus spend.

Expenses by function
General public
services 1
Public order
and safety
Health

Health expenses increased by $632 million compared with
2018–19 but fell as a proportion of total State expenses.

Education

Education expenses remained stable compared with last year
due to savings in student transportation costs primarily driven by
COVID-19. This led to a decrease in the proportion of the State’s
costs relating to education activities.

Transport

Social
protection

Other 2

1

General Public Services relates to executive and legislative functions, financial and fiscal affairs of the State.

2

Other mainly relates to economic affairs, housing and community, recreation and culture functions of the State.
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The State’s assets
Assets grew by $28.0 billion to $495 billion
The State’s assets primarily include physical assets such as land,
buildings and infrastructure, and financial assets such as cash,
and other financial instruments and equity investments. The value
of total assets increased by $28.0 billion to $495 billion. This was
a six per cent increase compared with 2018–19, mostly due to
changes in asset carrying values.

In 2019–20, asset additions totalled $22.3 billion ($22 billion in
2018–19), due to the following capital projects:

Of the State’s $28.0 billion increase in asset values, $9.3 billion was
due to a new accounting standard requirement for operating leases
to be valued and recorded on balance sheet for the first time.

• Health: $2.3 billion (including redevelopments of Campbelltown,
Westmead and Nepean hospitals)

AASB 16 Leases requires entities recognise values for right-ofuse assets (ROU) for the first time. An ROU asset is a lessee’s
right to use an asset, the value of which is amortised over the term
of the lease. This standard came into effect from 1 July 2019.

The value of the State’s physical assets increased by $14.1 billion
to $365 billion in 2019–20. The assets include land and buildings
($168 billion), infrastructure ($180 billion) and plant and equipment
($16.7 billion). A prior period error relating to the valuation of RMS
infrastructure assets reduced the reported values by $1.0 billion
from $352 billion to $351 billion at 30 June 2019.
The movement in physical asset values between years includes
additions, disposals, depreciation and valuation adjustments.
Other movements include reclassification of physical assets
leased under finance leases to right of use assets upon adoption
of AASB 16 Leases on 1 July 2019.

Movements in physical asset values
$22.3b

• RailCorp: $1.9 billion (including Central Walk Project and New
Intercity Fleet purchase)
• Education: $2.1 billion (including Arthur Phillip High School,
Parramatta Public School, new Oran Park High School and
Armidale Secondary College upgrade).

• $2.0 billion increase in the valuation of RMS’ infrastructure assets

State’s physical assets valued at $365 billion.

$20b

• Sydney Metro: $2.3 billion (including Sydney Metro City and
Southwest Light Rail)

Asset revaluations added $4.5 billion to physical asset values.
This was mainly driven by a:

Valuing the State’s physical assets

$25b

• Roads and Maritime Services: $2.8 billion (including
Westconnex Rozelle interchange and Pacific Highway upgrade)

$351b

$365b

Opening
balance

Closing
balance

1 July 2019

30 June 2020

• $1.8 billion increase in the valuation of RailCorp’s trackwork
infrastructure and a $0.5 billion relating to buildings

467b

6.0%

495b

Total assets

Key assets include:
Physical assets
2018–2019 Change % 2019–2020

166.8b

8.0

180.2b

Infrastructure

166.3b

1.3

168.5b

Land and
buildings

The top four asset construction projects funded by the State in
2019–20 include:
• Sydney Metro City and Southwest ($1.7 billion)
• Pacific Highway upgrade Woolgoolga to Ballina ($980 million)
• Prince of Wales Randwick campus Stage 1 ($720 million)

$15b

• Campbelltown Hospital Stage 2 ($632 million).
$10b
$5b

Several major capital projects were completed in 2019–20,
including:
• CBD and South East Light Rail ($3.3 billion)

$4.5b

• Gosford Hospital Redevelopment ($348 million)
• New and upgraded schools, including:

0

-$3.8b

-$1.7b

$-5b

-$7.4b

– Arthur Phillip High School ($109 million)
– Oran Park High School ($57 million)
– Ultimo Public School ($31 million).

$-10b
Additions
Revaluations
Disposals
Depreciation expense
Other movements
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The State’s assets (Cont.)

Valuing the State’s financial assets

Financial assets
2018–2019 Change % 2019–2020

State’s financial assets valued at $104 billion.

36.5b

7.9

33.6b

Equity
investments

The value of financial assets increased by $2.8 billion to $104
billion at 30 June 2020. Over the year:

16.5b

32.7

21.9b

Cash and
receivables

47.4b

0.6

47.7b

Investments
and placements

• receivables increased by $3.6 billion largely due to a $2.9 billion
increase in taxation revenue accrued at 30 June 2020. The
new revenue standard allows income received after year end to
be recognised at year end if it relates to taxable events arising
during the financial year
• financial assets held at market value increased by $1.3 billion
largely due to lower than expected economic stimulus spend
in 2019–20.
• cash increased by $1.7 billion due to additional borrowings by
the State in response to COVID-19 stimulus measures and
planned infrastructure yet to be spent.
These increases were partially offset by a $2.7 billion reduction
in other equity investments, reflecting the adverse conditions in
equity markets as a result of the COVID-19 pandemic.
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The State’s liabilities
Liabilities increased $38.4 billion to $256 billion
The State borrowed additional funds in
response to natural disasters and COVID-19.
The State’s borrowings rose by $33.9 billion to $113.8 billion at
30 June 2020. This accounted for most of the increase in the
State’s total liabilities.
The value of TCorp bonds on issue increased by $25.2 billion
to $97.0 billion to largely fund capital expenditure and costs
associated with the bushfires, drought and COVID-19.
TCorp bonds are actively traded in financial markets and are
guaranteed by the NSW Government.
Over 2019–20, TCorp continued to take advantage of lower
interest rates, buying back short-term bonds and replacing them
with longer dated debt. This lengthens the portfolio matching
liabilities with the funding requirements for infrastructure assets.
With effect from 1 July 2019, AASB 16 Leases required the State
to recognise liabilities for operating leases for the first time. This
increased total lease liabilities from $5.3 billion at 30 June 2019 to
$11.8 billion at 30 June 2020.
More than a third of the State’s liabilities relate to its employees.
They include unfunded superannuation and employee benefits,
such as long service and recreation leave.

The State’s unfunded superannuation liability rose $300 million from
$70.7 billion to $71.0 billion at 30 June 2020. This was mainly due
to a lower discount rate of 0.87 per cent (1.32 per cent in 2018–19).
The State’s unfunded superannuation liability represents the value
of its obligations to past and present employees less the value of
assets set aside to fund those obligations.

218b

256b

17.4%

Total liabilities

Key liabilities include:
2018–2019 Change % 2019–2020

70.7b

0.4

71.0b

Unfunded
superannuation

22.0b

8.2

23.8b

Other employee
benefits

79.9b

42.4

113.8b

Borrowings

Valuing these obligations involves complex estimation techniques
and significant judgements. Small changes in assumptions and
other variables, such as a lower discount rate, can materially impact
the valuation of liability balances in the financial statements.

Trend in unfunded superannuation liability
At 30 June
$120b
$100b
$80b
$60b
$40b

Liability

$20b

Fair value
of plan assets

$0

2016
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2018

2019

2020

Net unfunded
liability
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Fiscal responsibility
The State maintained its AAA credit rating
The object of the Fiscal Responsibility Act 2012 is to maintain the State’s
AAA credit rating.
The State did not achieve its fiscal target of
maintaining annual expenditure growth below the
long-term revenue growth rate target of 5.6 per cent.

The government manages New South Wales’ finances in
accordance with the Fiscal Responsibility Act 2012 (the Act).
The Act establishes the framework for fiscal responsibility and
the strategy to maintain the State’s AAA credit rating and service
delivery to the people of New South Wales.

In 2019–20, General Government expenditure grew by 9.7 per
cent (5.5 per cent in 2018–19).

The legislation sets out targets and principles for financial
management to achieve this.

Expenditure items that contributed most to the growth rate include:
• recurrent grants and subsidies (20.4 per cent)

This year, the State’s credit rating from Standard & Poor’s
changed from AAA/Stable to AAA/Negative. Moody’s Investors
Service credit rating of Aaa/Stable did not change from the
previous year.

• other operating expenses (9.5 per cent).
• employee costs (including superannuation) (5.6 per cent)
Recurrent grant and subsidy expenses increased by $2.8 billion
in 2019–20 mainly due to the COVID-19 and natural disaster
payments. Other operating expenses increased mainly due to a
$2.0 billion increase in SiCorp insurance claims. This included
the $828 million provision for child abuse claims incurred but not
reported. The bushfires and COVID-19 pandemic also increased
the number and cost of claims in 2019–20.

The fiscal target for achieving this objective is that General
Government annual expenditure growth should be lower than long
term average revenue growth.

Superannuation funding position since inception of the Act - AASB 1056 Valuation
At 30 June
$60b
$50b
$40b
$30b
$20b
$10b
$0

2005

2006

2007

Unfunded liability

2008

2009

2010

2011

2012

2013

Employee superannuation liabilities

2014

2015

2016

2017

2018

2019

2020

Net market value of fund assets

Eliminating unfunded superannuation liabilities by 2030.
The Act sets a target to eliminate unfunded superannuation
liabilities by 2030.
The State’s funding plan is to contribute amounts escalated by five
per cent each year so the schemes will be fully funded by 2030. In
2019–20, the State made employer contributions of $1.81 billion
($1.73 billion in 2018–19), an increase of $76 million or 4.4 per cent
($64 million or 3.8 per cent in 2018–19). This was $10.7 million
REPORT ON STATE FINANCES 2020

lower than the 5.0 per cent target. Employer contributions
have not met the 5.0 per cent escalation target each year
since 2015–16.
For fiscal responsibility purposes, the State uses AASB 1056:
Superannuation Entities. Under this accounting standard, the
State’s unfunded superannuation liability was $14.9 billion at 30
June 2020 ($13.2 billion).
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Fiscal responsibility (Cont.)

The State’s financial statements record an
unfunded superannuation liability of $71.0
billion at 30 June 2020.

$71 billion arises because the two standards use different bases
to measure the liability.
AASB 119 requires entities to discount employee liabilities (including
unfunded superannuation) using the more volatile long term
Australian Government bond rate, while AASB 1056 discounts the
liability using the less volatile long-term expected rate of return from
the assets backing the liability, currently 5.0 to 7.0 per cent.

For financial statement purposes, the State has to use AASB
119 Employee Benefits to calculate the value of its unfunded
superannuation liability.
The difference in the value of the liability calculated under
AASB 1056 of $14.9 billion and that calculated under AASB 119 of

AASB 119 produces a higher liability because of the current low
interest rate environment and the impact this has on discount rates.

As recorded in the State’s
financial statements

Fiscal reporting and as reported
in superannuation entities’
financial statements

AASB 119 Employee Benefits

AASB 1056 Superannuation Entities

Purpose

Financial statements for
employer

Financial statements of
superannuation funds

State’s superannuation unfunded liability ($billion)

71.0

14.9

Discount rate (%)

0.87

5.0 – 7.0

Discount rate used

Government bond rate

Expected return on assets
backing the liability
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In focus

GSF Act and COVID-19 legislative amendments
NSW Treasury should improve the guidance it
provides to agencies to improve the sector’s
understanding, interpretation and application of the
Government Sector Finance Act 2018 (GSF Act).
Last year, the Audit Office reported on key risks and challenges
associated with implementing the GSF Act, including:
• building awareness of the impact of the new reforms
• assessing internal control environments for alignment with GSF
Act principles
• reviewing expenditure processes (including financial delegations)
• preparing for the new legislative financial and performance
reporting framework.

The State delayed commencing Part 7 of the
GSF Act due to COVID-19.
Agencies were expected to prepare their 2019–20 financial
statements under Division 7.2 of the GSF Act. Due to timing issues
caused by the COVID-19 pandemic, NSW Treasury delayed
commencing Part 7 until 2020–21. Instead, agencies prepared
their 2019–20 financial statements and had them audited under
the Public Finance and Audit Act 1983 (PF&A Act).
NSW Treasury also extended the statutory deadline for
submission of their 2019–20 financial statements. The extension
was enacted through the COVID-19 Legislation Amendment
(Emergency Measurers–Treasurer) Act 2020 (COVID-19
Measures Act).

Our audit of agencies’ 2019–20 financial statements identified
that more work is required by NSW Treasury and the agencies to
address the key risks and challenges we highlighted last year.

The COVID-19 Measures Act also:

Government agencies did not understand or
correctly apply the requirements of the GSF
Act, resulting in non-compliance with the Act.

• ensured agency funding is available until the NSW Budget and
Appropriation Bill is passed.

• allowed deferral of the 2020–21 NSW State budget by six
months to 31 December 2020

This year’s audits identified that some agencies:
• spent deemed appropriations without obtaining an authorised
delegation from the relevant minister(s), as required by sections
4.6(1) and 5.5(3) of the GSF Act
• did not disclose all sources of deemed appropriations from their
relevant minister(s) in their 2019–20 financial statements, as
required by AASB 1058 ‘Income from Not-for Profit Entities’,
because they misunderstood what constituted deemed funding
under the GSF Act and whether this included cluster grants,
special deposit and working accounts.

REPORT ON STATE FINANCES 2020
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In focus (Cont.)

Implementation of new accounting standards
This year, the State and its agencies
implemented the requirements of the following
new accounting standards:
• AASB 15 ‘Revenue from Contracts with Customers’

With a few exceptions, such as low value and short-term leased
assets, agencies now have to recognise right-of use (ROU) assets
and related lease liabilities in their financial statements. A ROU
asset is a lessee’s right to use an asset, the value of which is
amortised over the term of the lease.

• AASB 16 ‘Leases’
• AASB 1058 ‘Income of Not-for-Profit Entities’
Whilst the impact of adopting these standards on agencies’
financial statements was minimal, the assessment of their impact
and application required focused effort.
AASB 15 ‘Revenue from Contracts with Customers’ changed
the timing and pattern of recognising revenue and increased
the extent of financial reporting disclosures in 2019–20 financial
statements. The main impact was to bring forward the recognition
of revenue from non-intellectual property licenses. The new
standard requires revenue from licences with no performance
obligations to be recognised at the commencement of the licence
rather than progressively over the licence period.
AASB 15 was implemented by For-Profit entities in 2018–19.

The impact of adopting AASB 15
increased the State’s net worth by $343
million at 1 July 2019.

AASB 1058 ‘Income of Not-for-Profit Entities’ prescribes how
Not-For-Profit entities account for:
• transactions conducted on non-commercial terms
• the receipt of volunteer services.
Under this standard, the State deferred recognition of revenue from
certain capital grants, primarily funded by the Australian Government,
and aligned it with the period over which the related assets are
constructed. This increased opening equity by $758 million.

The impact of adopting AASB 1058
was to increase the State’s net worth by
$758 million at 1 July 2019.

AASB 16 ‘Leases’ changed the way lessees recognise, account
for and report operating leases in their financial statements.
REPORT ON STATE FINANCES 2020

Adopting AASB 16 resulted in the State
reporting total assets and total liabilities
of $9.3 billion and $9.8 billion respectively
in 2019–20.

The impact of adopting AASB 16 reduced the State’s net assets
worth by $63 million at 1 July 2019. AASB 16 also changed the
timing and pattern of recording expenses in the Statement of
Comprehensive Income. Rent expenses have been replaced by
amortisation and interest expenses.
Agencies had to devote significant effort to implement these
standards and ensure their 2019–20 financial statements
materially complied with the standards’ requirements. Because
each agency is unique, implementing the standards required
more effort from some than others. Last year, the Audit Office
highlighted that preparing well in advance was key to ensuring
agencies effectively transition to the new standards. Despite
the new standards being issued well in advance of their
commencement dates, some agencies did not prepare sufficiently
for their implementation. As a result, they had not finalised their
opening balance adjustments in time for the Audit Office’s early
close review.
AASB 16 allows ROU assets to be subsequently measured at fair
value or cost. NSW Treasury originally mandated that all agencies
recognise ROU assets at fair value. NSW Treasury subsequently
mandated that all agencies measure ROU assets at cost. This
decision was made by NSW Treasury in consultation with the
Audit Office. While simplifying measurement, this change was
made very late in the year.
Although ROU assets are not subject to revaluations, they are
still subject to impairment assessments required by AASB 136
‘Impairment of Assets’. The COVID-19 pandemic caused an
unexpected downturn in the commercial property rental market.
This resulted in the carrying values of the State’s ROU assets
being $478 million higher than the recoverable amount at 30 June
2020. As a result, the asset values were written down by this
amount. The related liability did not decrease similarly because
the State is contractually committed to pay the agreed rents over
the lease period.
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In focus (Cont.)

Restart NSW
Restart NSW was established in 2011 to fund
the State’s major infrastructure projects.
Restart NSW funds Rebuilding NSW, the government’s ten-year
plan to invest $23 billion in new infrastructure. Its infrastructure
projects, including Sydney Metro City and Southwest and
Parramatta Light Rail, are primarily funded by proceeds from the
government’s asset recycling program. The Restart fund had a
balance of $15.0 billion at 30 June 2020 ($19.0 billion in 2018–19).
The fund paid $4.4 billion for infrastructure projects in 2019–20
($5.6 billion in 2018–19). The largest payments were for transport
projects, including Sydney Metro, Parramatta Light Rail, and an
equity contribution to Rail Corporation NSW.
The funds are invested in the NSW Infrastructure Future Fund
(NIFF), which is allowed under the Restart NSW Fund Act 2011
(Restart Act). The NIFF is an investment vehicle for the fund to
help the NSW Government meet its infrastructure objectives. It is
managed by TCorp. In 2019–20, the fund earned a net return of
1.84 per cent, slightly lower than the annual benchmark return of
1.9 per cent.
The Restart Act requires the fund to report on the percentage of
payments directed to rural and regional infrastructure projects and
whether this represents at least 30 per cent of the total payments
from the fund. The Restart NSW Fund Amendment (Rural and
Regional Infrastructure Funding) Bill 2020 was recently introduced
in Parliament. The object of the Bill is to amend the Restart Act
to provide that at least 30 per cent of the total payments from the
Restart NSW Fund must be made on infrastructure projects in rural
and regional areas in each financial year and for the life of the fund.

Since inception of the Restart fund, 21.7 per cent has been invested
in rural and regional infrastructure projects and 27.3 per cent is
expected to be spent over the life of the fund. Both represent less
than 30 per cent of total payments made from the fund.

The fund directed 31.8 per cent of its
payments towards rural and regional
infrastructure projects in 2019–20.

Rural and regional vs metro
2020

$1.4b

$3.0b = $4.4b

2019

$1.1b

$4.5b = $5.6b

2018

$0.6b

$3.0b = $3.6b

2017

$0.4b

$2.7b = $3.1b

2016

$0.2b

$2.1b = $2.3b

2015

$0.2b

$0.6b = $0.8b

2014

$0.4b

$18m = $418m

2013

$4m

$25m = $29m

0
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80%

100%

Metropolitan

SOURCE: 2013–2020 (Restart audited financial statements)

Key audit matters
Key Audit Matters (KAMs) are matters considered of most
significance to the conduct of an audit. Australian Auditing
Standard 701 ‘Communicating Key Audit Matters’ defines KAM’s
as those matters considered of most significance to the audit.
Whilst inclusion of KAM’s is not a mandatory requirement for
public sector entities, inclusion of these matters add value for
users by explaining areas of audit focus, increasing transparency
and giving users a better understanding of significant
management judgements in the State’s financial statements.

The KAM included in the Total State Sector Independent Auditor’s
Report focused on the following risks:

This year a KAM section was again included in the State’s
Independent Auditor’s Report for the total state sector. KAMs
were also included in twenty of the State’s significant agencies’
Independent Auditor’s Reports for the first time. These included all
principal departments.

• taxation and statutory revenue
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• fair valuing measurement of property, plant and equipment
• implementation of the new leasing standard
• valuation of defined benefits superannuation and long service
leave liabilities
• valuation of financial instruments
• valuation of outstanding claim liabilities
• authorisation to incur expenditure.
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Looking forward

Audit Office’s work plan for 2020–21
The Audit Office’s 2020–21 work plan focuses
on the State’s response and recovery from
recent emergencies.
The 2019–20 bushfire and flood emergencies and the COVID-19
pandemic continue to have had a significant impact on the people
and public sector of New South Wales. The scale of government
responses to these events has been significant and has required a
wide-ranging response through emergency response coordination,
service delivery, governance and policy.
Significant resources have been directed toward these responses,
and in assisting rebuilding and economic recovery. Some systems
and processes have changed to reflect the need for quick
responses to immediate needs.
As the State’s independent auditor, it is appropriate that we respond
to the increasing and changing risk environment presented by
these events and focus our efforts on providing assurance on
how effectively aspects of these emergency responses have
been delivered. It is also important that we be attentive to the
particular financial and governance risks arising from the scale and
complexity of government responses to these events.
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These emergencies are having a significant impact today and
they are likely to continue to have an impact into the future. We will
take a phased approach to ensure our financial and performance
audits address the following elements of the emergencies and the
government’s responses:
• the Government’s preparedness for emergencies
• its initial responses to support people and communities impacted
by the 2019–20 bushfires and floods, and COVID-19
• the governance and oversight risks that arise from the need for
quick decision making and responsiveness
• the effectiveness and robustness of processes to direct resources
toward recovery efforts and ensure good governance and
transparency in doing so
• the mid to long-term impact of government responses to the
bushfires and COVID-19
• whether government investment has achieved desired outcomes.
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Looking forward (Cont.)

Implementation of AASB 1059
Accounting standards implementation continues next year
AASB 1059 ‘Service Concession Arrangements: Grantors’
AASB 1059 will require public sector entities (grantors) that
enter into service concession arrangements with private
sector operators for the delivery of public services recognise
more service concession assets and liabilities in their financial
statements. The standard is effective from 1 July 2020.

The State has estimated the future impact
of adopting AASB 1059 will be to increase
its net worth by $2.1 billion.

Most agencies have commenced assessing the terms and
conditions of their existing commercial arrangements to determine
whether they are service concession arrangements within the
scope of AASB 1059.
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Agencies must prepare well in advance to effectively transition to
the new standard. Agencies should:
• engage with key stakeholders including auditors, audit and risk
committees and NSW Treasury
• identify any skill gaps and training needs
• seek external guidance from accounting professionals,
• assess the completeness of all contracts with private sector
operators and government agencies that may fall under service
concession arrangements
• document key judgements
• consider what systems are required to capture the necessary
data and perform calculations, ensure they are operating
effectively and are fully integrated in the agency’s operations in
time for the transition
• communicate new policies and guidelines
• socialise the opening balance adjustments and new disclosures
with the auditors.
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Appendix one - Prescribed entities
Section 45 of the Public Finance and Audit Act 1983 requires the Auditor-General to perform audits of the financial statements of entities
prescribed for the purposes of that section.
The following were prescribed entities as at 30 June 2020:
Entity/Fund

 atest financial
L
statements audited

 ype of audit
T
opinion issued

AustLII Foundation Limited

31 December 2019

Unmodified

Agricultural Scientific Collections Trust

30 June 2020

Unmodified

Belgenny Farm Agricultural Heritage Centre Trust

30 June 2020

Unmodified

The Brett Whiteley Foundation

30 June 2020

Unmodified

Buroba Pty Ltd

30 June 2018*

Unmodified

C. B. Alexander Foundation

30 June 2019

Unmodified

City West Housing Pty Ltd

30 June 2020

Unmodified

The Commissioner for Uniform Legal Services Regulation

30 June 2020

N/Aa

Cowra Japanese Garden Maintenance Foundation Limited

31 March 2020

Unmodified

Cowra Japanese Garden Trust

31 March 2020

Unmodified

Crown Employees (NSW Fire Brigades Firefighting Staff Death and Disability)
Superannuation Fund

30 June 2020

Unmodified

Eif Pty Limited

30 June 2020

Unmodified

Energy Investment Fund

30 June 2020

Unmodified

Central Coast Council Water Supply Authority (formerly Gosford City and Wyong City
Council Water Supply Authorities)

30 June 2019

Unmodified

Home Building Compensation Fund

30 June 2020

Unmodified

The funds for the time being under the management of the New South Wales Treasury
Corporation, as trustee

30 June 2020

Unmodified

The Illawarra Health and Medical Research Institute Limited

30 June 2020

Unmodified

The Legal Services Council

30 June 2020

Unmodified

Macquarie University Professorial Superannuation Scheme

30 June 2020

Unmodified

Planning Ministerial Corporation

30 June 2020

Unmodified

Corporation Sole 'Minister administering the Heritage Act 1977' (a corporation)

30 June 2020

Unmodified

National Art School

31 December 2019

Unmodified

NSW Fire Brigades Superannuation Pty Limited

30 June 2020

Unmodified

Parliamentary Contributory Superannuation Fund

30 June 2020

Unmodified

Sydney Education Broadcasting Limited

31 December 2018

Unmodified

The superannuation fund amalgamated under the Superannuation Administration Act 1991
and continued to be amalgamated under the Superannuation Administration

30 June 2020

Unmodified

Act 1996 (known as the SAS Trustee Corporation Pooled Fund)

30 June 2020

Unmodified

The trustees for the time being of each superannuation scheme established by a trust deed
as referred to in section 127 of the Superannuation Administration Act 1996

30 June 2020

Unmodified

The Art Gallery of New South Wales Foundation

30 June 2020

Unmodified

Trustee of the Home Purchase Assistance Fund

30 June 2020

Unmodified

Trustees of the Farrer Memorial Research Scholarship Fund

31 December 2019

Unmodified

United States Studies Centre

31 December 2019

Unmodified

Universities Admissions Centre (NSW and ACT) Pty Limited

30 June 2020

Unmodified

University of Sydney Professorial Superannuation System

31 December 2019

Unmodified

Valley Commerce Pty Ltd

30 June 2018*

Unmodified

*Entities exempt from preparing financial statements at 30 June 2020.
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ADVICE
FINANCIAL ARRANGEMENTS & MANAGEMENT PRACTICES IN INTEGRITY AGENCIES
ADVICE 2
Executive summary
1.

In my first advice I answered three questions relating to the funding and expenditure
arrangements of five “integrity agencies” and statutory officers: the Independent Commission
Against Corruption (“ICAC”), the Law Enforcement Conduct Commission (“LECC”), the
Ombudsman, and the Electoral Commissioner and the Electoral Commission. In this advice I
answer three further questions relating to the extent of the independence of these agencies and
officers.

Question 4: Current legal mechanisms to ensure independence of integrity agencies from
executive direction or control
2.

The Acts which constitute these agencies and officers confirm that they are not subject to the
direction and control of any minister in the exercise of their statutory functions. A minister (or
other member of the executive, such as an employee of a public service agency) would require
clear statutory authority in order to “direct” or “control” these officers and agencies in relation to
the exercise of any particular statutory function.

3.

I have identified four additional legal mechanisms which help ensure these agencies and officers
are able to carry out their statutory functions without undue influence from the executive.

4.

First, each statutory officer has security of tenure for the term of his or her appointment, subject
to removal from office by the Governor; either on an address of both Houses of Parliament, or
for incapacity, incompetence or misbehaviour of the statutory officer. Secondly, these agencies
and officers are subject to oversight by parliamentary committees. Thirdly, statutory decisions
made by these agencies and officers would generally be subject to judicial review (unless the
decisions are not justiciable or if a privative clause applies), including on a ground that a
ministerial direction to the agency or officer was invalid. Fourthly, an agency or statutory officer
would also be able to obtain independent legal advice from the Solicitor General, or from me, if
concerned about the proper exercise of any of their statutory functions.

Question 5: extent to which agencies required to comply with government policy
5.

Government policy may be reflected in Acts and delegated legislation; and in lawful directions,
orders, etc, made under them. In these cases the government policy is binding and has the force
of law. Whether these agencies and officers are required to comply with a “government policy”,
in this sense, will involve construction of the applicable Act, regulation, direction or order.

6.

Staff are employed under the Government Sector Employment Act 2013 (“the GSE Act”) in
separate Public Service agencies to enable the Electoral Commissioner and the Electoral
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Commission; the Ombudsman; and the LECC; to exercise their functions. Sections 30 and 84 of
the GSE Act may, to some extent, support ministerial directions to the heads of these separate
Public Service agencies in relation to staffing and employment matters. In my view, however,
there is nothing in the staffing arrangements under the GSE Act which confers any power on the
relevant ministers to direct staff in the conduct of their work in enabling the Ombudsman, the
Electoral Commission and Commissioner, and the LECC, to exercise their functions.
7.

I also do not think that general principles of ministerial responsibility – arising from the fact
ministers have been allocated the administration of the Acts which constitute these statutory
agencies and officers and confer functions on them – provide a source of power to direct these
agencies and officers in the exercise of their functions. This conclusion applies equally to the
ICAC, which is not generally subject to the GSE Act.

Question 6 – effect of the cluster arrangements
8.

Your final question asks (to the extent not covered by my answer to Question 5) whether the
agencies and statutory officers are required to comply with administrative requirements imposed
by the cluster arrangements.

9.

In my view, a “cluster” is a term of reference with no established legal meaning or effect. I am
not aware of any legal basis by which the concept of a “cluster” could be said to have any
relevant legal significance, except to the extent these arrangements are reflected in the annual
Appropriation Acts. (I considered the legal significance of the operation of the “cluster”
arrangements as reflected in the Appropriation Acts and the annual budget process in my first
advice).

Analysis
Question 4: Current legal mechanisms to ensure independence of integrity agencies from
executive direction or control
10. You ask what legal mechanisms are currently in place to protect the ability of these agencies and
officers to carry out their statutory functions without unlawful direction or control from a minister
or public service agency.

Independence of these agencies and officers
11. The Acts which constitute these agencies and officers confirm that they are not subject to the
direction and control of any minister in the exercise of their statutory functions:
(a) ss. 10(4) and 12(4) of the Electoral Act 2017 confirm that the Electoral Commission and the
Electoral Commissioner are not subject to the control or direction of the Minister in the
exercise of their functions under the Electoral Act or any other Act;
(b) the independence of the ICAC is confirmed in the objects provision in s. 2A of the

Independent Commission Against Corruption Act 1988, which refers to the constitution of
the ICAC “as an independent and accountable body”;
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(c)

s. 22 of the Law Enforcement Conduct Commission Act 2016 provides that the LECC and its
Commissioners are not subject to the control or direction of the Minister in the exercise of
their functions; and

(d) whilst there are no equivalent specific provisions in the Ombudsman Act 1974, it is plain
from the Act as a whole (and from the provisions relating to the appointment and removal
of the Ombudsman by the Governor) that the Ombudsman is not subject to the direction
and control of any minister.
12. A minister (or other member of the executive, such as an employee of a public service agency)
would therefore require clear statutory authority in order to “direct” or “control” these officers
and agencies in relation to the exercise of any particular statutory function. I discuss this, and
related issues about the application of government policy, further in my answers to Questions 5
and 6.
13. I also note, as another aspect of their independence, that the ICAC, the LECC and the
Ombudsman do not depend upon any referral from a minister or government agency before
being able to exercise their investigative powers1.
14. Another important manifestation of the independence of these bodies and officers is their
capacity to report directly to Parliament on the exercise of their functions2.
15. I outline below four additional legal mechanisms which help ensure these agencies and officers
are able to carry out their statutory functions without undue influence from the executive.

Removal and remuneration of heads of integrity agencies from office
16. Each statutory officer has security of tenure for the term of his or her appointment, subject to
removal from office by the Governor:
(a) upon the address of both Houses of Parliament, in respect of the Ombudsman, the Chief
Commissioner and the two other Commissioners of the ICAC, and a member of the Electoral
Commission (including the Electoral Commissioner);3 or
(b) for incapacity, incompetence or misbehaviour, in respect of the members (the Chief
Commissioner and the two other Commissioners), Assistant Commissioners and alternate
Commissioners of the LECC; and an Assistant Commissioner of the ICAC.4
1

I also note that both s. 20(1) of the ICAC Act; and s. 51(2)(b) of the LECC Act expressly provide that these agencies may
commence investigations on their own initiative.

2

See, for example, ICAC Act ss. 74; 75-77; LECC Act ss. 132-133; Ombudsman Act s. 31; Electoral Act s. 271.

3

See s. 6(5) of the Ombudsman Act 1974, cl. 7(2) of Sch. 1 to the Independent Commission Against Corruption Act 1988; cl. 8
of Sch. 1, and cl. 4 of Sch. 2, to the Electoral Act 2017.

4

See s. 18(1), cl. 1(7) of Sch. 1 to the Law Enforcement Conduct Commission Act 2016: cl. 7(3) of Sch. 1 to the Independent
Commission Against Corruption Act 1988.
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Parliamentary oversight
17. These agencies and officers are subject to oversight by various parliamentary committees,
including:
(a) the non-statutory Joint Standing Committee on Electoral Matters, which inquires into and
reports on matters referred to it that relate to electoral laws (including the Electoral
Commission);5
(b) the statutory Committee on the ICAC , which monitors, reviews, reports and inquires into
the functions of, and matters appertaining to, the ICAC;6 and
(c)

the statutory Committee on the Ombudsman, the LECC and the Crime Commission, which
monitors, reviews, reports and inquires into the functions of, and matters appertaining to,
the Ombudsman and the LECC.7

18. I think that an agency or officer could raise any concerns about the independent exercise of their
functions during the inquiry process with the relevant parliamentary committee.
19. I note that both the ICAC and the LECC are also overseen by an independent Inspector.

Judicial review of administrative decisions made by integrity agencies
20. Statutory decisions made by these agencies and officers would generally be subject to judicial
review (unless the decisions are not justiciable or a privative clause applies). A court may, for
example, declare a decision invalid and set it aside if agencies or officers exercised statutory
powers in the following circumstances:
(a) if the statutory precondition to the exercise of the agency’s power had not been enlivened
prior to its purported exercise to comply with a direction from the minister or a public sector
agency: see for example Bosnjak Bus Service v Commissioner of Motor Transport (1970) 92
WN (NSW) 1003 at 1014-1015. If, for example, the Electoral Commissioner were not
“satisfied on reasonable grounds” that one the circumstances set out in s. 68(2)(a)-(d) of
the Electoral Act 2017 applied, the Electoral Commissioner could not purport to cancel the
registration of a party under s. 68(2) on a ministerial direction alone; or
(b) if the minister or public sector agency did not have the power to require the agency to
exercise its statutory power in a particular way, and the agency exercised its power in that
way to comply with the direction without turning its own mind to the exercise of that
power: see for example Bread Manufacturers of NSW v Evans (1981) 180 CLR 404 at 429430. Without express statutory authority,8 whether or not a minister can direct an agency in
5

See NSW, Legislative Assembly, Resolution passed 18 June 2019, 57th Parliament, Votes and Proceedings No.10, Item 13;
and NSW, Legislative Council, Resolution passed 19 June 2019, 57th Parliament, Minutes No. 10, Items 11 and 18.

6

See ss. 63-64 of the Independent Commission Against Corruption Act 1988.

7

See ss. 31A-31B of the Ombudsman Act 1974, and ss. 130-131 of the Law Enforcement Conduct Commission Act 2016.

8

I note that none of the Acts constituting the ICAC, the LECC, the Ombudsman or the Electoral Commission and Commissioner
expressly confer a power of direction or control on a minister. An example of such a provision in another Act is s. 13 of the

Protection of the Environment Administration Act 1991.
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the exercise of a statutory discretion depends upon a variety of considerations including the
particular statutory function, the nature of the question to be decided, the character of the
decision-maker and the way in which the statutory provisions may bear upon the
relationship between the minister and the decision maker9. If, for example, the relevant
minister purported to direct the LECC to assemble evidence under s. 28(1)(a) of the Law

Enforcement Conduct Commission Act 2016 and the LECC did so at the minister’s behest,
such an action by LECC would arguably be invalid by operation of s. 22, which expressly
provides that the LECC is not “subject to the control or direction of the Minister in the
exercise of … [its] functions”.

Independent legal advice
21. An agency or statutory officer would also be able to obtain independent legal advice from the
Solicitor General, from me, or from an external lawyer, if concerned about the proper exercise of
their statutory functions. It may in some circumstances be appropriate for the agency to seek
legal advice jointly with the relevant minister or Public Service agency10.
Question 5: extent to which agencies required to comply with government policy
22. You ask to what extent these agencies and officers are required to comply with government
policy.

Introduction
23. There may, of course, be instances in which these agencies and officers will voluntarily comply
with government policy, where there are no legal impediments to doing so. I would simply note
that when an agency or officer, in exercising a statutory power, voluntarily proposes to take into
account a government policy, it would always be necessary to consider whether the statute
would permit the policy to be taken into account: see above at [20]. It is beyond the scope of
this advice to consider further the nature of these administrative law limits. It is also not a matter
for me to comment on the appropriateness of these agencies and officers choosing to apply
government policy in circumstances where it is legally open (but not mandatory) to do so.
24. Your question instead asks me to consider the extent to which these agencies and officers can
legally be required, or compelled, to comply with government policy.
25. The nature of “government policy” may vary greatly in the level of generality with which it is
expressed11. In some instances a policy may confer significant discretion on the person required
to comply with it. In other instances a policy may effectively dictate the outcome in a particular
9

See CPCF v Minister for Immigration and Border Protection (2015) 255 CLR 514; [2015] HCA 1; at 537, [37] (French CJ).

10

I note that public sector agencies to whom Premier’s Memoranda apply are expected to defer to my opinion; I in turn defer
to the opinion of the Solicitor General. See NSW Government Core Legal Work Guidelines attached to Premier’s Memorandum
M2016-04.

11

See Public Service Association and Professional Officers’ Association Amalgamated of NSW v Director of Public Employment
(“PSA Case”) [2012] HCA 58; (2012) 250 CLR 343; at [39]-[40], 363-364 (French CJ).
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case (where a particular case comes within a class or category to which the policy applies). In
this advice, for convenience, I will focus on whether these agencies are subject to ministerial
direction. This approach should, however, be understood on the basis that the extent to which a
requirement to apply a government policy may influence or dictate the outcome in any particular
case will vary.
26. It is also convenient in this advice to focus on the extent to which these agencies are subject to

ministerial direction (including a requirement to apply a policy, in the sense outlined above). My
use of the expression “ministerial direction” in this advice does not necessarily assume that
ministers would personally give any such direction. Ministers are not of course expected to
exercise all their functions personally, and the functions of a minister may devolve (under what is
commonly referred to as the Carltona doctrine) to public servants in a department or other
agency responsible to a minister. Ministers may also, where there is power to do so, delegate the
exercise of powers.

Government policy reflected in legislation
27. In many instances “government policy” is reflected in Acts, or in delegated legislation such as
regulations. As French CJ has observed, all legislation “reflects policies attributable to the
legislature but, in many if not most cases, they are policies originating with the executive
government as the proponent of most statutes enacted by the parliament”12. Justice Heydon has
also noted that, in a system of responsible government, all legislation enacted substantially in
conformity with a Bill presented to the legislature by the Executive may be said to “give effect to
… government policy dictated by the executive”13.
28. Justice Heydon also observed, in relation to regulations, that:
“[W]hen legislation enacted in conformity with the will of the Executive contains regulationmaking power, the regulations, which are themselves a form of legislation and which are
subject to parliamentary scrutiny and the power of disallowance, may equally be said to
`give effect to … government policy dictated by the executive’”14.

29. Once a “policy” is reflected in statutes and regulations, “it is binding as a matter of law”15.
30. The exercise of discretionary powers conferred on a person or body by or under an Act may also
constitute giving effect to government policy.
31. Agencies and statutory officers are, of course, required to comply with any government policy
reflected in statutes or regulations, or in lawful directions, orders, etc, made under them.
Whether these agencies are subject to such directions in any particular case will be a question of
statutory construction. In my first advice, for example, I considered (at [81]-[88]) the extent to
12

PSA Case [2012] HCA 58; (2012) 250 CLR 343; at [44], 365.

13

PSA Case at [69], 372. The expression “give effect to … government policy dictated by the executive” reflected a submission
made in that case.

14

PSA Case at [69], 372, references omitted.

15

PSA Case at [69], 372. See also at [58], 368 (Hayne, Crennan, Kiefel and Bell JJ); and at [43], 365 (French CJ).
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which these agencies and officers could be required to comply with Treasurer’s directions issued
under the Government Sector Finance Act 2018 (“the GSF Act”).
32. You have not asked me to address any specific legislative provisions, or any specific government
policies, although I would of course be pleased to do so if required in a subsequent advice. I will,
however, consider two examples of specific legislative provisions.

NSW Procurement Board directions
33. The NSW Procurement Board may issue directions to “government agencies” regarding the
procurement of goods and services by and for government agencies: Public Works and

Procurement Act 1912 (“the PWP Act”), s. 175(1).
34. The expression “government agency” is defined broadly in s. 162 of the PWP Act, to mean any of
the following:
“(a)

a government sector agency (within the meaning of the Government Sector

Employment Act 2013),

(b)

a NSW Government agency,

(c)

any other public authority that is constituted by or under an Act or that exercises
public functions (other than a State owned corporation),

(d)

.. “

35. A direction or policy may apply to government agencies generally, or to a particular government
agency: s. 175(2). A government agency is required to exercise its functions in relation to the
procurement of goods and services in accordance with any policies and directions of the Board
that apply to that agency: s. 176(1)(a).
36. In my view each of the following is a “government agency” within the meaning of s. 162 of the

PWP Act, and is therefore generally required to comply with any applicable policies and directions
of the Board:
(a) the Electoral Commission - because it is a statutory body representing the Crown, and
therefore a “NSW Government agency”16;
(b) the ICAC and the LECC - because each is a “public authority that is constituted by or under
an Act”; and
(c)

the Ombudsman’s Office, the Office of the LECC, and the Electoral Commission Staff Agency
– because each is a “government sector agency” within the meaning of the GSE Act.

Public administration and ministerial responsibility
37. I will also address the extent to which the GSE Act may require these agencies and officers to
comply with government policy. I also consider, more generally, the extent to which agencies
and officers may be required to comply with government policy without specific statutory
16

Electoral Act s. 8(2); and s. 13A(4).
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authority. This requires consideration of the nature of ministerial responsibility and public
administration in this State.
38. There is a helpful history of public administration set out in the Laws of Australia, in discussing
the nature of a “public office”17. The authors define a public office as a position or post that
continues without regard to the identity of the holder from time to time, and in which the public
is interested, particularly if paid out of public funds. They then state that:18
“Before the 19th century, government administration was performed through `public
officers’. Persons were appointed to public office by the Monarch exercising prerogative
power. The office was associated with various powers, duties and emoluments which were
strictly defined. The individual was not an employee and was subject to little, if any,
direction. Public office was often treated as a property right.
This system was greatly altered in the nineteenth century primarily due to the inefficiency of
the previous system, and due to the development of the concept of Ministerial responsibility.
Instead, a system of public administration was developed involving officials working in a
hierarchical departmental system, ultimately answerable to a Minister. The pre-nineteenth
century public officer was not an employee of the Crown. The holder of an office within a
hierarchical bureaucracy is an employee, although it remains unclear whether the employeremployee relationship is contractual in nature.
There remain some public officers whose position is either the same as or similar to those
existing prior to the nineteenth century. These office-holders are not employees. The most
obvious are Ministers of the Crown and judges. The class is not limited to these, although it
is not clear what other office-holders (and, in particular, holders of statutory offices) might
fall within the category.”

39. Ministerial responsibility (as outlined further below) forms part of the constitution of this State.
The concepts of ministerial responsibility and responsible government are not fixed, and have
evolved over time, due to developments in legal and constitutional principle and as a result of
historical practice.
40. Although it cannot be defined precisely, a system of responsible government traditionally has
been considered to encompass “the means by which Parliament brings the Executive to
account”19. Although there is no express reference to responsible government in the Constitution

Act 1902, the principle operates as part of the “Constitution of NSW”20. Responsible government
is derived from “a combination of law, convention and political practice”21.
41. One of the principles of responsible government is that a minister is responsible and accountable
to Parliament for the conduct of his or her department22. Further, the relationship between a
minister and his or her subordinate agencies must countenance the minister having the capacity
17

This history appears to be based primarily on the comprehensive historical and legal analysis in Selway, B., “Of Kings and
Officers: The Judicial Development of Public Law” (2005) 33 Federal Law Review 187, especially at 189-196; 224.

18

The Laws of Australia, Thomson Reuters Professional (Australia) Ltd, at [19.3.34] (footnotes and internal references omitted):
accessed online on 26 March 2020.

19

Egan v Willis (1998) 195 CLR 424 at 451, [42] (Gaudron, Gummow and Hayne JJ).

20

Egan v Chadwick (1999) 46 NSWLR 563 at 568 (Spigelman CJ).

21

Egan v Willis & Cahill (1996) 40 NSWLR 650 at 660 (Gleeson CJ).

22

Egan v Chadwick (1999) 46 NSWLR 563 at 570 (Spigelman CJ); Egan v Willis (1999) 195 CLR 424 at 452 (Gaudron, Gummow
and Hayne JJ).
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to direct the affairs of the department; and the department having a corresponding obligation to
obey. A minister conventionally enjoys a broad latitude to issue directions concerning the
activities of a department responsible to the minister, such as to require access to certain
documents held by the department, for the purposes of exercising the minister’s functions and
portfolio responsibilities.
42. These aspects of ministerial responsibility are of course subject to any contrary legislative
provision. A minister may not generally, for example, have power to direct the head of a
department in the exercise of a statutory function conferred upon that officer (as discussed
further above at [20]).
43. The concept of ministerial responsibility23 has generally developed, as indicated above, in a
context of a system of public administration traditionally organised in hierarchical departments.

“Integrity agencies”
44. As indicated in my first advice (at [76]-[78]), the principal functions of the Ombudsman, the
ICAC and the LECC, could, in very broad terms, be described as involving scrutiny of the
activities of the executive government. The principal functions of the Electoral Commission and
the Electoral Commissioner are different, in that they involve, in equally broad terms,
administering the electoral process and the funding of political parties (and other participants)
under the Electoral Funding Act. The exercise of the functions of the Electoral Commissioner and
Electoral Commissioner involves matters of interest to ministers, as members of political parties.
It is plain from the legislation establishing each of the agencies, and the related statutory
officers, that they are independent from ministerial control in the exercise of their statutory
functions. I have also noted aspects of the institutional independence of these agencies and
officers at [11], [16] and [20] above.
45. It is not necessary to express a view on the extent to which it is legally appropriate to label any
or all of these agencies and officers as “integrity” or “oversight” agencies”. On any view,
however, there are some significant differences between the roles of the ICAC, the LECC and the
Ombudsman on the one hand; and the roles of the Electoral Commissioner and the Electoral
Commission on the other.
46. I note, in any case, that the relationship of “oversight” or “integrity” bodies” to the traditional
branches of government is complex and unsettled. In a recent speech24, Bathurst CJ discussed
the rise and continuing expansion of “independent institutions that explicitly embody this
23

The relevant aspect for present purposes is individual ministerial responsible. Collective ministerial responsibility refers either
to the collective responsibility of the ministerial government to maintain the confidence of the Legislative Assembly; or to the
related sense of collective ministerial responsibility for the decisions of Cabinet. See generally the judgment of Spigelman CJ
in Egan v Chadwick (1999) 46 NSWLR 563.

24

The Hon T Bathurst AC, Chief Justice of NSW, “New Tricks for Old Dogs: The Limits of Judicial Review of Integrity Bodies”,
The James Spigelman Oration 2017, 26 October 2017; available at:
http://www.supremecourt.justice.nsw.gov.au/Documents/Publications/Speeches/2017%20Speeches/Bathurst%20CJ/Bathurst
_20171026.pdf.
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integrity function”, noting that, since the 1970s, Australia has seen a proliferation of statutory
oversight bodies.
47. Bathurst CJ noted (at [4]) that Professor John McMillan had identified the primary characteristics
of such bodies as being that they:
(a) are established by statute;
(b) are independent and not subject to government direction;
(c)

possess extensive statutory powers to conduct investigations, either upon complaint or as
an own motion investigation; and

(d) have the power to produce reports which are often published, either by the body
themselves, through a minister, or through Parliament.
48. Bathurst CJ noted that, of the examples of such institutions cited by Professor McMillan, with the
exception of royal commissions and auditor-generals, none existed before 1974, when the office
of the NSW Ombudsman was established.
49. Bathurst CJ stated that, “[w]ithout a doubt”, the rise of these new integrity bodies “represents a
disruption to the traditional constitutional framework”. Whilst there are arguments for placing
these oversight bodies in any of the three traditional branches of government (legislative,
executive and judicial), they are most commonly placed in the executive branch. The Chief
Justice noted, however, several arguments against placing these bodies in the executive
branch25.
50. Bathurst CJ also noted (at [13]) arguments against regarding these bodies as forming a “fourth
branch” of government, including the fear that a fourth branch would stand outside the
traditional separation of powers, and therefore outside the system of mutual accountability
contained in our constitution.

Public administration under the GSE Act
51. Section 47A of the Constitution Act provides that persons employed by the Government of New
South Wales in the service of the Crown are to be employed in the Public Service of New South
Wales under the GSE Act or in any other service of the Crown established by legislation.
52. The Public Service consists of those persons who are employed under Part 4 of the GSE Act by
the Government of New South Wales in the service of the Crown: s. 20, GSE Act.
53. Section 21(2) of the GSE Act provides that persons may be employed in the Public Service:
(emphasis added)
(a) to enable ministers to exercise their functions,
(b) to enable statutory bodies or statutory officers to exercise their functions,
25

At [10]-[11]. His Honour also noted difficulties in placing these agencies within the legislative branch (at [12]).
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(c)

for any other purpose.

54. Section 104 of the ICAC Act, which provides that the Chief Commissioner of the ICAC may
appoint the Chief Executive Officer and such other staff as may be necessary to enable the
Commission to exercise its functions. The GSE Act does not apply to such staff (see s. 5(1)(d),

GSE Act, although they are “taken” under the ICAC Act to be employed by the Government of
NSW in the service of the Crown: s. 104, ICAC Act.
55. By contrast, staff are employed in the Public Service to enable the Electoral Commissioner and
the Electoral Commission; the Ombudsman; and the LECC; to exercise their functions26. Each of
the following is a “separate Public Service agency”, within the meaning of s. 22(1)(c), listed in Pt
3 of Sch. 1 of the GSE Act,:
(a) the “Office of the Law Enforcement Conduct Commission”;
(b) the “New South Wales Electoral Commission Staff Agency”; and
(c)

the “Ombudsman’s Office”.

56. The head of each agency, also listed in Pt 3 of Sch. 1 of the GSE Act, is, respectively:
(a) the Chief Executive Officer of the LECC;
(b) the Electoral Commissioner; and
(c)

the Ombudsman.

57. The office of head of a Public Service agency (other than a Department) is established by s. 28
of the GSE Act, unless it is a statutory office created by another provision of the GSE Act or by
any other Act. The Electoral Commissioner and the Ombudsman are each treated as a “statutory
office” created by another Act (as indicated by an asterisk in Pt 3 of Sch. 1). By contrast, the
Chief Executive Officer of the LECC is not a statutory office: the Chief Commissioner of the LECC
is to exercise the employer of the Government in relation to the Chief Executive Officer. The
head of a Public Service agency (other than a Department) may, subject to the GSE Act and any
other Act or law, exercise on behalf of the Government the “employer functions” of the
Government in relation to the employees of the agency: s. 31(1), GSE Act. The “employer
functions” of the Government are all the functions of an employer in respect of employees,
including (without limitation) the power to employ persons, to assign their roles and to terminate
their employment: s. 31(2), GSE Act.
58. Section 50C of the Constitution Act authorises the Governor, by administrative arrangements
orders, to specify the minister to whom a Public Service agency is responsible. The current
Administrative Arrangements orders identify the particular ministers to whom Departments, and
executive agencies related to a Department, are responsible27. In the case of a Public Service
26

See also s. 15(1) of the Electoral Act 2017, which specifically requires that the staff employed in the Public Service to enable
the Commission and the Commissioner to exercise their functions be employed “in a separate Public Service agency”. Section
21(1) of the LECC Act imposes a similar requirement. There is no equivalent requirement in s. 32(1) of the Ombudsman Act.

27

See the Administrative Arrangements (Administrative Changes—Public Service Agencies) Order 2019, cls. 5(1)-(2).
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agency (other than a Department or executive agency related to a Department) comprising
Public Service employees who are employed to enable a statutory body or statutory officer to
exercise functions, the minister to whom the agency is responsible is the minister administering
the Act under which the statutory body is constituted or the statutory officer is appointed28.
59. Section 30 of the GSE Act provides that: (emphasis added)
“30

General responsibility of heads of agencies (other than Departments)

(1)

The head of a Public Service agency (other than a Department) is responsible to
the Minister or Ministers to whom the agency is responsible for the general conduct
and management of the functions and activities of the agency in accordance with
government sector core values under Part 2.

(2)

Any action taken in the exercise of a responsibility under this section is not to be
inconsistent with the functions conferred by this Act of a Minister administering this
Act or the Public Service Commissioner.

Note. The head of any such agency is also responsible for workforce diversity under Part 5.”

60. Section 84 of the GSE Act provides that: (emphasis added)
“84

Minister’s departmental authority with respect to control and direction of
staff and work not affected

The ordinary and necessary departmental authority of a Minister with respect to the
control and direction of staff and work is not limited by anything in this Act.”

61. Sections 30 and 84 of the GSE Act reflect the conventional principles of a system of public
administration outlined above, involving officials working in a hierarchical departmental system,
ultimately answerable to a minister. Section 30 generally reflects the fact that the head of a
Public Service agency is responsible to the minister, who in turn is responsible to Parliament for
the conduct of agencies within his or her portfolio responsibilities. Section 84 preserves (by
providing that the GSE Act “does not limit”) the “ordinary and necessary departmental authority”
of a minister which arises as a consequence of the hierarchical system of public administration in
a system of responsible government.
62. It is not, however, easy to apply ss. 30 and 84 in relation to the work, and staffing
arrangements, of independent statutory agencies and officers such as those the subject of this
advice. The independence of these agencies and officers is, at least in part, conferred because
these agencies either have the function of scrutinising the conduct of the executive government
(including by exercising significant investigative and coercive powers), or because they have
functions of administering elections and election funding arrangements, in which ministers (as
active members of political parties) have an interest29.
63. It is undoubtedly the case that the minister30 who is allocated the administration of the Acts
which constitute these agencies and officers is responsible to Parliament. The nature of that
responsibility, however, may differ to some extent from the responsibility of a minister in relation
28

Administrative Arrangements (Administrative Changes—Public Service Agencies) Order 2019, cl. 5(3).

29

See my first advice at [76]-[78].

30

Or ministers, where joint ministerial responsibility is allocated. I will use the singular for convenience.
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to a department or other public service agency which is ultimately subject to the direction and
control of a minister.
64. Conventions and legal principles relating to ministerial responsibility have primarily developed, as
outlined above, in relation to the hierarchical departmental model of public administration. The
ultimate capacity of a minister to direct a department or public service agency within the
minister’s portfolio responsibility underpins the sense in which a minister is responsible, or
accountable, to Parliament for decisions taken by those agencies (whether or not the minister
had any personal involvement in the decision). That link is missing in relation to decisions taken
by statutory agencies and officers of the kind considered here which are not subject to
ministerial direction or control. Indeed, decisions taken by these agencies and officers might, for
example, involve confidential investigations into the activities of senior officials within the
executive government. I am not aware of any significant discussion of the nature of ministerial
responsibility in relation to independent agencies and officers of this kind (except that, as noted
at [50] above, concern about a departure from constitutional principles of ministerial
responsibility has been expressed as a reason against recognising “integrity agencies” as a fourth
branch of government).
65. There are, in my view, two important considerations which affect the application of ss. 30 and 84
of the GSE Act to the “staff and work” of these statutory agencies and officers.
66. First, it is significant that neither of these provisions expressly confer power on the responsible
minister to direct these agencies and statutory officers. By contrast, s. 13(1) of the GSE Act
confers power on the Public Service Commissioner (for the purposes of exercising his or her
functions or ensuring compliance with the GSE Act) to give a written direction to the head of a
government sector agency on a specific matter in relation to the employees of that agency. The
head of a “separate Public Service agency”, however, is not required to comply with the direction
if the agency head “considers that the direction is not consistent with the independent exercise
of statutory functions by the head and the agency”. The head is required to report to any
Parliamentary Committee that oversees the exercise of those functions on the reasons for any
non-compliance with the substantive employment outcomes sought by the direction: s. 13(4).
67. Secondly, s. 30(1) is directed to “the functions and activities of the agency”. It is important to
appreciate, in the present context, that “the agency” does not refer to the relevant statutory
agency (the Electoral Commission and the LECC31) or statutory officer (the Electoral
Commissioner and the Ombudsman). Instead, the “agency” referred to is the “separate Public
Service agency” – the “Office of the Law Enforcement Conduct Commission”, the “New South
Wales Electoral Commission Staff Agency”; and the “Ombudsman’s Office”, which are all
established for the purpose of enabling the corresponding statutory agencies and officers to
exercise their functions.
68. The language of “Staff Agency” and “Office” reflects the fact each of these “separate Public
Service agencies” is simply an administrative arrangement of persons who do not have any
31

The GSE Act does not apply to the ICAC, as noted above at [54].
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substantive functions in their own right, but who are employed by the Government for the
purpose of enabling the principal statutory agencies and officers to exercise their functions. The
head of each separate Public Service agency may exercise, on behalf of the Government, the
“employer functions” of the Government in relation to the employees of the “agency” (s. 31 of
the GSE Act, and see above at [58]).
69. In my view, in this context, the expression “functions and activities of the agency” in s. 30(1) of
the GSE Act does not refer to the functions and activities of the principal statutory agency or
officer. Instead, it refers to the functions and activities of these subsidiary separate Public Service
“agencies” in providing staff so as to enable the principal statutory agencies or officers to
exercise their functions32.
70. This construction is consistent with the fact that the current Administrative Arrangements Orders
distinguish, on the one hand, between the separate Public Service agency comprising Public
Service employees who are employed to enable a statutory body or statutory officer to exercise
functions; and the corresponding statutory body and statutory officer on the other. It is only the
separate Public Service agency which is identified as being responsible to the relevant minister.33
71. This construction is also consistent with the fact that the GSE Act is, as indicated in its title,
primarily concerned with the employment and management of staff.
72. The head of the separate Public Service staff agencies for the Ombudsman, the LECC and the
Electoral Commissioner and Electoral Commission, are therefore in my view responsible to the
relevant minister only for the functions and activities of employing staff, so as to enable the
corresponding principal statutory agencies and officers to exercise their functions. Similarly, the
Ombudsman, the LECC, the Electoral Commissioner and Commission, are not responsible to a
minister for the exercise of their statutory functions.
73. I note that the Department of Premier and Cabinet Circular C2020-01 Employment Arrangements

during COVID-19, issued on 12 March 2020, outlines arrangements for the effective and efficient
management of the New South Wales government sector during the COVID-19 response. This is
an example of a policy, issued without any express statutory authority, that goes directly to
matters concerned with the employment of staff.
74. This is in my view a policy with which the separate Public Service staff agencies for the
Ombudsman, the LECC, the Electoral Commissioner and Electoral Commission, would be
expected to comply – subject (without necessarily being exhaustive) to there being no
inconsistency with any applicable awards or other legally binding employment arrangements
32

See also The Ombudsman v Laughton [2005] NSWCA 339 at [25]-[26]; (2005) 64 NSWLR 114 at 119 (Spigelman CJ); where
the Court of Appeal determined that an immunity provision (s. 35A of the Ombudsman Act) was concerned with the exercise
by the Ombudsman of his or her statutory powers and functions with external effect. Section 32 of the Ombudsman Act
(which referred to “[s]uch staff as may be necessary to enable the Ombudsman to exercise the Ombudsman’s functions”
being employed under and subject to the then Public Sector Management Act 1988”), was “not of that character”. Section 32
was instead “concerned with the employment of staff, an internal matter not arising in the course of an investigation or
report or any other such function”. The employment of staff was also described as a matter of “internal administration”.

33

See above at [59].
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relating to these staff. The separate Public Service agencies may also not be required to comply
with a policy such as this if, in any particular instance, compliance would be inconsistent with the
exercise of the statutory functions of the Ombudsman, the LECC and the Electoral Commissioner
and Electoral Commission.

Conclusions – GSE Act and ministerial responsibility
75. Sections 30 and 84 of the GSE Act may, to some extent, support ministerial directions to the
heads of these separate Public Service agencies in relation to staffing and employment matters.
It may be, for example, that the minister would have power to require the agency head to
provide information relating to staffing and employment matters, at least where that would not
involve any inconsistency with the exercise of the substantive functions of the principal statutory
agencies and officers.
76. On the other hand, the fact that s. 13 of the GSE Act expressly confers directions powers on the
Public Service Commissioner “on a specific matter in relation to the employees of that agency” and then exempts separate Public Service agencies from complying if the head “considers that
the direction is not consistent with the independent exercise of statutory functions by the head
and the agency” - provides reason to be cautious about the scope of a ministerial direction power
derived from the more general and indirect terms of ss. 30 and 84 of the GSE Act.
77. In my view there is nothing in the staffing arrangements for the Ombudsman, the Electoral
Commission and Commissioner, and the LECC, reflected in the GSE Act which confers any power
on the responsible minister to direct staff in the conduct of their work in enabling the
Ombudsman, the Electoral Commission and Commissioner, and the LECC to exercise their
functions.
78. Similarly, I do not think that general principles of ministerial responsibility – arising from the fact
ministers have been allocated the administration of the Acts which constitute these statutory
agencies and officers and confer functions on them – provide a source of power to direct these
agencies and officers in the exercise of their functions. This conclusion applies equally to the
ICAC, which is not generally subject to the GSE Act.
79. It follows that, subject to the qualifications above, these agencies and statutory officers cannot
be directed or required to comply with government policy, except where that is authorised by
statute.
Question 6: effect of the cluster arrangements
80. Your final question asks, to the extent not covered by my answer to Question 5, whether the
agencies and statutory officers are required to comply with administrative requirements imposed
by the cluster arrangements.
81. The analysis in my answer to Question 5 is not affected by what can be described as the current
“cluster arrangements”.
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82. Premier’s Memorandum M2013-03 NSW Public Sector Governance and Accountability dated 16
May 2013 refers to “clusters”. (While I note that this memorandum is no longer current, it has
some ongoing usefulness in outlining the intended roles of what were then called Coordinating
Ministers.) My understanding is that the cluster concept as an organisational tool for government
is particularly relevant at the ministerial level, where Coordinating or Lead ministers of a cluster
have particular responsibilities in the Cabinet, budget and appropriation processes in relation to a
cluster. This relates to the Government’s strategic plan NSW 2021: A Plan to Make NSW Number

One and the Commission of Audit Interim Report: Public Sector Management.
83. The Memorandum notes that the Coordinating Minister will allocate the cluster budget
appropriation to entities within the cluster in consultation with relevant Portfolio Ministers and
the Director General (now Secretary) of the principal Department of the cluster. I discussed
aspects of these arrangements, in relation to budget appropriations and expenditure, in my first
advice. The word “cluster” is used in a note to s. 9.7(2) of the GSF Act (“Delegable functions”),
which refers to appropriations “given for the services of a cluster or other grouping of agencies
to which a separate GSF agency belong”34.
84. There are very few references with any substantive effect in any Acts or regulations to a
“cluster”35. The word “cluster” does not, in particular, appear in the Constitution Act, the GSE

Act, the Government Sector Employment Regulation 2014, or the Government Sector
Employment (General) Rules 2014.
85. In my view, a “cluster” is a term of reference with no established legal meaning or effect. I am,
therefore, not aware of any legal basis by which the concept of a “cluster” could be said to have
any relevant legal significance, except to the extent these arrangements are reflected in the
annual Appropriation Acts.

Karen Smith
Crown Solicitor

Tom Chisholm
Principal Solicitor

E Karen.Smith@cso.nsw.gov.au
T (02) 9474-9238

E Tom.Chisholm@cso.nsw.gov.au
T (02) 9474-9229

34

See my first advice at [60].

35

The expression “cluster Minister” was used in the Administrative Arrangements (Administrative Changes—Ministers) Order
(No 2) 2019, to refer to Ministers to whom responsibility for Public Service agencies had been allocated on an interim basis by
an earlier Administrative Arrangements Order which had applied during the period between 2 April 2019 and 1 May 2019 (see
cl. 5(1)). I also note, for example, the term “Cluster” was used in the title of the Trade and Investment Cluster Governance
(Amendment and Repeal) Act 2014 which dissolved certain statutory bodies such as the Chipping Norton Lake Authority.
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ADVICE
COUNCIL USE OF LOCAL INFRASTRUCTURE CONTRIBUTIONS

Executive summary
1.

You seek my advice regarding the use of local infrastructure contributions collected by local
councils under the Environmental Planning and Assessment Act 1979 (“the EPA Act”).

Question 1 – application of monies collected under ss. 7.11 and 7.12 of the EPA Act
2.

Contributions received by a council under s. 7.11 of the EPA Act and levies imposed under
s. 7.12 (collectively, “ss. 7.11 and 7.12 monies”) must only be expended for the purpose for
which the payment was required, subject to the ability to pool monies under s. 7.3(2).

3.

These monies may nonetheless be invested pending expenditure.
practices do not amount to an “investment”:

However, the following

(a) expenditure on general operations, with a later, notional “return” to the pool of ss. 7.11 and
7.12 monies; and
(b) “internal loans” within a council.

Question 2 – use of pooled contribution funds
4.

While it is attended by considerable doubt, I prefer the view that:
(a) section 7.11 and 7.12 funds which are “pooled” under s. 7.3(3) may only be expended on
items identified in the works schedule in a relevant contributions plan;
(b) where a contributions plan is silent as to whether pooled s. 7.11 and 7.12 monies may be
pooled and applied progressively, such pooling is precluded;
(c)

where a contributions plan permits the pooling of ss. 7.11 and 7.12 monies, those monies
may not be used to fund works under another contributions plan, unless this is permitted by
a Ministerial direction made under s. 7.17 of the EPA Act.

Note
5.

My advice on questions 1, 2(a) and 2(c) was previously provided on 16 July 2020. This advice
consolidates that previous advice, along with my answer to the subsequently-raised question
2(c).

Prepared for:
Client ref:
Author:

AUD018 Audit Office of NSW
Liz Basey
Michael Granziera
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Analysis
Question 1 – Whether councils permitted to use money collected under ss. 7.11 and 7.12
for purpose other than that for which it collected
6.

The financial management of local councils is addressed in Pt 3 of Ch.13 of the Local
Government Act 1993 (“the LG Act”). Relevantly, for present purposes:
(a) All money and property received by a council must be held in the council’s consolidated
fund, unless it is required to be held in the council’s trust fund under s. 411 (s. 409(1)).
(b) Money and property held in the council’s consolidated fund may be applied towards any
purpose allowed by the LG Act or any other Act (s. 409(2)). However, money “that is
subject to the provision of [the LG Act] or any other Act (being provisions that state that
the money may be used only for a specific purpose) may only be used for that purpose”
(s. 409(3)(b)).
(c)

7.

A council may invest money that is not, for the time being, required by the council for any
other purpose, but only in a form of investment notified by order of the Minister
administering the LG Act published in the Gazette (s. 625(1) and (2)).

Division 7.1 of the EPA Act provides for the imposition of development contributions in
connection with development consents. A consent authority, including a local council,1 may
impose a condition on a development consent requiring, relevantly:
(a) under s. 7.11(1)(b) – the payment of a monetary contribution, where the consent authority
is satisfied that development for which consent is sought will or is likely to require the
provision of or increase the demand for public amenities and public services within the area.
That contribution may be imposed to require “a reasonable… contribution for the provision,
extension or augmentation of the public amenities and public services concerned” (per
s. 7.11(2));
(b) under s. 7.11(3) – the payment of a monetary contribution towards recoupment of the cost
of providing public amenities or public services, where the development will benefit from
the provision of those amenities and services, and they were provided by the consent
authority within the area in preparation for, or to facilitate the carrying out of development
in the area; or
(c)

under s. 7.12(1) – a levy of the percentage (authorised by a contributions plan) of the
proposed cost of carrying out the development.
Money paid under s. 7.12(1) is, subject to any relevant provisions of the applicable
contributions plan, “to be applied towards the provision, extension or augmentation of
public amenities or public services (or towards recouping the cost of their provision,
extension or augmentation)” (per s. 7.12(3)).

8.
1

Section 7.3 provides:

See generally, s. 4.5 of the EPA Act
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“7.3

Provisions relating to money etc contributed under this Division (other
than Subdivision 4) (cf previous s 93E)

(1)

A consent authority or planning authority is to hold any monetary contribution or
levy that is paid under this Division (other than Subdivision 4) in accordance with
the conditions of a development consent or with a planning agreement for the
purpose for which the payment was required, and apply the money towards that
purpose within a reasonable time.

(2)

However, money paid under this Division (other than Subdivision 4) for different
purposes in accordance with the conditions of development consents may be
pooled and applied progressively for those purposes, subject to the requirements of
any relevant contributions plan or ministerial direction under this Division (other
than Subdivision 4).

…
(4)

9.

A reference in this section to a monetary contribution or levy includes a reference
to any additional amount earned from its investment.”

The effect of s. 7.3 is that monetary contributions made under ss. 7.11 and 7.12 must be held

and applied by a council for a public purpose, as required by the relevant provisions of the EPA
Act (Frevcourt v Wingecarribee Shore Council (2005) 139 LGERA 140 at 150 per Beazley JA, Ipp
and McColl JJA agreeing, considering the predecessor to ss. 7.13 and 93E). Such monies must
therefore be spent for the purpose for which payment was required, subject to the provision for
pooling in s. 7.3(2).

10. While these monies might be characterised as being held subject to what is sometimes termed a
“trust for statutory purposes” (Toadolla Co Pty Ltd v Dumaresq Shire Council (1992) 78 LGERA
261 at 267 per Pearlman J; Engadine Area Traffic v Sutherland County Council (2004) 134 LGERA
75 at 83 per Pain J), they are not held subject to a trust as it is understood at general law
(Frevcourt at 150). Moreover, even if the monies are held subject to the former species of
“trust”, I do not think that they are monies which must be held in a council’s trust fund under
s. 411 of the LG Act. Amongst other matters, and as observed in Frevcourt (at 148-150) and
Engadine (at 82, 83), the Environmental Planning and Assessment (Contributions Plans)
Amendment Act 1991 expressly amended s. 94(3) of the EPA Act, predecessor to s. 7.3(2), to
remove the qualification that such monies are held “in trust”, for the purpose (disclosed in the
second reading speech for the relevant Bill) of enabling councils to hold these monetary
contributions in their general fund rather than in a separate trust.
11. It follows that a local council must hold ss. 7.11 and 7.12 monies in its consolidated fund subject
to the limitations imposed by s. 7.3 of the EPA Act. The effect of these limitations is reflected in
s. 409(3)(b) of the LG Act, which acknowledges that such money may only be “used” for those
purposes, as opposed to any other purpose permitted by the LG Act.
12. It is nonetheless open to a local council to invest ss. 7.11 and 7.12 monies pending their
application for a permitted purpose in accordance with s. 625 of the LG Act. The possibility of
such investment is expressly acknowledged by s. 7.3(4) of the EPA Act (quoted above).
13. Each of the LG Act and the EPA Act draws a distinction between the “use” or “application” of
funds, on the one hand, and “investment”, on the other, without specifically defining the latter
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concept. The term “invest” and related parts of speech in each relevant provision will therefore
bear its ordinary and natural meaning, having regard to the context in which it appears and the
purpose of those provisions (CIC Insurance Ltd v Bankstown Football Club Ltd (1997)
187 CLR 384). In this regard, I can see no reason to treat the term as having different meanings
in the LG Act and EPA Act, respectively.
14. The ordinary meaning of the terms “invest” and “investment” have been considered in a number
of decided cases, typically concerning investments of trust monies. For example, in the oftquoted decision In re Wragg [1919] 2 Ch 58, Lawrence J approached the meaning of those
terms as follows (at 64-65):
"Without attempting to give an exhaustive definition of the words 'invest' and 'investment', I
think that the verb 'to invest' when used in an investment clause may safely be said to
include as one of its meanings 'to apply money in the purchase of some property from which
interest or profit is expected and which property is purchased in order to be held for the sake
of income which it will yield...'"

15. Similarly, In the Will of Sheriff, In the Will of Lawson (1971) 2 NSWLR 438, Helsham J indicated
(at 442) that:
“Investment of trust funds will ordinarily mean the laying out of trust moneys in acquisition
of property with the object or purpose of obtaining some return by way of income or
pecuniary return for the benefit of those ultimately entitled. In its dictionary meaning the
word “invest” in relation to its monetary context is, in the revised third edition of the Shorter
Oxford Dictionary, given a primary meaning as follows: ‘To employ (money) in the purchase
of anything from which interest or profit is expected.’ There is added a colloquial meaning:
‘to lay out money.’”

16. Notwithstanding that ss. 7.11 and 7.12 monies are not held subject to a trust at general law,
they are analogous in the sense of being held subject to a requirement for their disposition for
particular purposes. As is the case with trusts, the holder’s power of investment enables monies
not required for the time being to be to be applied in way that both preserves those monies (the
capital) on the account of the holder, while also generating a financial return to the pool of
funds, which is itself referable to that application of money. The discussion of the ordinary
meaning of that term in the cited cases is therefore instructive as to the meaning of the terms
“invest” and “investment” as they appear in the EPA Act and the LG Act.
17. These cases do also suggest that investment does not have a fixed meaning, and may be more
or less expansive depending on the context in which it is used. In terms of the meaning that the
word “invest” may bear, the Macquarie Dictionary defines the term to mean, relevantly, “to put
(money) to use, by purchase or expenditure, in something offering profitable returns”,
suggesting that “investments” may not be limited to the purchase of property and securities, but
may also extend to the application of money for other income-baring purposes (such as deposit
in an interest-bearing bank account).
18. Taking these matters into account, there appear to me to be four important features of
“investing” and “investments” of money, for present purposes:
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(a) Investment of money within the meaning of the EPA Act and the LG Act contemplates the
application of capital for a purpose which generates a return in the form of income or some
other increase in value of the amount.
(b) It involves the investor (that is, the council) holding some form of asset referable to the
monies so invested. This distinguishes it from ordinary expenditure (in the sense of “use”
or “application”, as referred to in s. 7.3 of the EPA Act and s. 409 of the LG Act).
(c)

The increase in value or income is referable to that asset.

(d) Investment is by the local council holding the money. It must therefore involve a return to
the local council as the investor.
19. I now turn to the two specific examples of “investment” identified in your instructions:

(a)

“Self-investment” in general operations earning a return

20. I understand that there are (or have been) several practices amongst local councils involving the
“self-investment” of s. 7.11 and 7.12 funds. In general terms, I understand these to involve:
(a) expenditure of those funds on general council operations, such that monies are
“temporarily” expended out of the pool of s. 7.11 and 7.12 funds held by the council in
question, followed by
(b) a subsequent repayment of an equivalent amount of money to the pool of ss. 7.11 and 7.12
funds, along with an additional amount or amounts paid by the council in question as a
“return” on the “self-investment”.
21. I do not regard these practices as involving an “investment” of funds for the purposes of either
the LG Act or the EPA Act. Relevantly:
(a) The council has expended the money, and does not retain the money or any asset referable
to it.
(b) On my instructions, there is no income or increase in value that is directly referable to
application of the money.
(c)

There is no return to council in the form of income or profit generated by that capital. The
“return” instead appears to be a mere accounting allocation of the council’s money from
one body of funds it holds to another (namely, the pool of ss. 7.11 and 7.12 monies which
it holds under statute).
I do not think that it matters that, from an accounting or perspective, this arrangement
might result in an increase in hypothecated ss. 7.11 and 7.12 monies. Investment involves
a return to the investor – in this case, the council – and not merely a notional “return” to
one particular set of accounts amongst several that the “investor” holds.

22. Assuming that the expenditure of funds is not for a purpose permitted by s. 7.3 of the EPA Act,
such a practice instead involves an impermissible expenditure of funds which is precluded by that
section.
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23. For completeness, I note that I have reviewed the Ministerial Investment Order of 12 January
2011 (“the Order”) made under s. 625 of the LG Act. These practices do not fall within any of
the five categories of investment that a council is able to undertake by virtue of that order.

(b)

Internal loans for works and services

24. The concept of a council “lending” money to itself creates a conceptual difficulty, as a monetary
loan ordinarily involves the provision of money by one person to another, with the possibility of a
financial return to the lender. An “internal loan” of this kind by a council would instead appear to
involve providing money from one body of council funds (ss. 7.11 and 7.12 monies) to a second
for expenditure on works and services, on the premise that the “loan” would be repaid to the
first body of funds (potentially with interest).
25. There is therefore no relevant return to the council from the application of the funds, such that it
amounts to an investment of ss. 7.11 and 7.12 monies for the purposes of either the EPA Act or
the LG Act. It is instead an expenditure of those funds, and impermissible unless done for a
purpose identified in s. 7.3.
26. I nonetheless note that the Order permits councils to invest in “any debentures or securities
issued by a council” (at para. (d)). I do not think that this addresses loans of the present kind.
Relevantly:
(a) I doubt, in principle, that an entity may issue a security or debenture to itself; and
(b) in any event, I take para. (d) to refer to debentures and securities issued by other councils,
consistent with the proposition that under s. 625 of the LG Act, an investment must involve
a return to the investing party (which could not be the case with any “self-issued” securities
or debentures).
Question 2 – Permitted use of pooled funds
27. It is convenient for me to answer sub-question (b) first.

(b)

Position where council’s contributions plan does not specifically authorise
pooling of funds

28. Section 7.3(2) of the EPA Act (cited at [8] above) permits the pooling by a consent authority of
ss. 7.11 contributions and 7.12 levies imposed for different purposes, and their “progressive
application” for those purposes. Such pooling is “subject to the requirements of any relevant
contributions plan or Ministerial direction [under Div.7.1]”.
29. The term “subject to” is commonly used in legislative drafting to indicate which provision takes
precedence in the event of a conflict (C&J Clark Ltd v Inland Revenue Commissioners [1973] 1
WLR 905 at 911 per Megarry J; see also, Newcrest Mining (WA) v The Commonwealth (1997)
190 CLR 513 at 580-1 per Gaudron J; and Maclean Shire Council v Nungera Co-operative Society
Ltd (1995) 86 LGERA 430 at 433). On this orthodox construction, to say that a thing which may
be done under one provision (“Provision A”) is “subject to” another (“Provision B”) does not
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automatically mean that that thing may only be done under Provision A where Provision B
permits or authorises it to be done. That requirement would need to arise elsewhere – for
example, under the Division, the regulations, or a relevant contributions plan itself.
30. Neither Div. 7.1, nor regulations made under the EPA Act, expressly provide that a council (as a
consent authority) may only pool ss. 7.11 or 7.12 funds when authorised to do so by a
contributions plan. The Division nonetheless contemplates a contributions plan regulating
Council collection and use of such contributions in several respects:
(a) Per s. 7.13(1), a council may only impose a condition requiring a contribution under ss. 7.11
or 7.12 where it is of a kind “allowed by, and is determined in accordance with, a
contributions plan”.
(b) In the case of s. 7.11, the contribution must be “a reasonable… contribution for the
provision, extension of augmentation of the public amenities and public services concerned”
(per subs. (2)). There is therefore an implied connection between the purpose of collection
of funds, which may only occur, in the case of a council, under a contributions plan, and
their application.
(c)

In the case of s. 7.12, the application of money levied under that section is expressly
“subject to any relevant provisions of the contributions plan” (subs. (3)).

31. Division 7.1 therefore makes it clear that the ability of a council to impose contributions and
levies will depend on what is permissible under a contributions plan, and that a contributions
plan may affect their subsequent application by the council (including with respect to pooling).
However, I do not think that these matters themselves rise, by implication, to making the
authority of a contributions plan a prerequisite to subsequent pooling of those funds.
32. However, cl. 27 of the Environmental Planning and Assessment Regulation 2000 (“the EPA
Regulation”) relevantly provides:
“27

What particulars must a contributions plan contain? (cf clause 26 of EP&A
Regulation 1994)

(1)

A contributions plan must include particulars of the following—

…
(h)

a map showing the specific public amenities and services proposed to be
provided by the council, supported by a works schedule that contains an
estimate of their cost and staging (whether by reference to dates or
thresholds),

(i)

if the plan authorises monetary section 7.11 contributions or section 7.12
levies paid for different purposes to be pooled and applied progressively for
those purposes, the priorities for the expenditure of the contributions or
levies, particularised by reference to the works schedule.

…
(3)

A contributions plan must not contain a provision that authorises monetary section
7.11 contributions or section 7.12 levies paid for different purposes to be pooled
and applied progressively for those purposes unless the council is satisfied that the
pooling and progressive application of the money paid will not unreasonably
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prejudice the carrying into effect, within a reasonable time, of the purposes for
which the money was originally paid…”
(My emphasis)

33. The underlined passages of cl. 27 accordingly assume that a contributions plan will address
whether the pooling of levies and contributions is “authorised”. In circumstances where:
(a) a contributions plan is a prerequisite to a council requiring payment of contributions or
levies in the first place,
(b) the plan is to be prepared and approved “subject to an in accordance with the regulations”
(s. 7.18(1)), and those regulations may make provision for and with respect to their subject
matter (s. 7.18(3)), and
(c)

the regulations contemplate that a plan will provide that a plan “must” contain express
reference to expenditure priorities for pooled funds, where authorised, and that a council
will actively turn its mind to whether pooling is permitted before authorising it in the plan,

it seems to me that a given plan would need to be interpreted in light of these requirements, on
the basis that it is presumed to comply with them. Accordingly, were the plan to be silent as to
whether pooling is permitted, the better interpretation would be that it impliedly prohibits
pooling.
34. This view is nonetheless subject to considerable doubt, resting as it does on implications drawn
from the way in which the regulations contemplate that a valid contributions plan will be drafted.

(a)

Whether pooled funds restricted to financing items identified in the council’s
contributions plan

35. Nothing in Div. 7.1 expressly limits the expenditure of pooled funds to items identified in the
council’s contributions plan. Clause 27(1) of the EPA Regulation nonetheless requires a
contributions plan to:
(a) identify the specific amenities and services proposed by a council, supported by a works
schedule that contains an estimate of their cost and staging (para. (h)); and
(b) identify the “priorities” for expenditure of pooled ss. 7.11 and 7.12 monies, those priorities
being particularised by reference to the works schedule (para. (i)).
36. It should be borne in mind that cl. 27 specifies the contents of a contribution plan, which would
in turn regulate expenditure of pooled funds, rather than directly regulating the use of those
funds. The paragraphs cited above do not expressly provide that a contributions plan must be
drafted as an exhaustive statement of the works on which pooled monies may be spent or, more
broadly, that pooled monies may only be expended on works identified in the plan. Furthermore,
while a contributions plan must identify “priorities” for the expenditure of pooled funds, this
language has an aspirational, rather than a directory, flavour.
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37. Against this, the Regulation requires a degree of particularisation of works in a contributions
plan, and, in turn, ties priorities to the application of funds to particular works. This is against a
background whereby (for the reasons stated previously) the authority to pool funds must derive
from a contributions plan itself, and pooling is an exception which allows ss. 7.11 and 7.12
monies to be used for purposes other than those for which they were received. These matters
suggest that it may nonetheless be appropriate to read a contributions plan as an exhaustive
statement of the matters on which pooled funds may be expended, on the basis that:
(a) it is intended to closely regulate this practice, such that
(b) “priorities” for expenditure of pooled funds tied to particular items in a works schedule
connotes an exhaustive set of priorities.
38. These matters are finely balanced. However, in light of the need for expenditure of pooled funds
to be particularised by reference to a works schedule, I lean towards the view a contributions
plan should be construed on the basis that it limits expenditure of pooled funds to items
particularised in the works schedule. This view is, again, subject to considerable doubt.

(c)

Whether councils may pool funds across multiple contributions plans

39. You ask whether, where a council has more than one contributions plan in place, funds may be
pooled such that they can be spent under different contributions plans. You have identified the
example of a council which has different contributions plans for different geographical parts of a
local government area.
40. The pooling of ss. 7.11 and 7.12 monies is subject to the requirements of “any relevant
contributions plan” (per s. 7.3(2)). While for the reasons stated previously, a contributions plan
is not a prerequisite to pooling of these monies, the fact that:
(a) these monies cannot be levied in the absence of an applicable contributions plan;
(b) that contributions plan should be read as then precluding their pooling, unless pooling is
specifically authorised; and
(c)

where pooling is authorised, expenditure of pooled funds is limited to items particularised in
the works schedule;

does not appear to leave any room under a given contributions plan for pooled funds which it
regulates to be spent under a second plan. This view is nonetheless attended by same caveats
expressed in respect of questions 2(a) and (b).
41. The Minister administering the EPA Act may nonetheless direct a consent authority (including a
council) as to “how money paid under [Div. 7.1] for different purposes in accordance with the
conditions of development consents is to be pooled and applied progressively for those
purposes” (s. 7.17(1)(g)). A consent authority must comply with the direction in accordance
with its terms (s. 7.17(2)).
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42. Pooling of ss. 7.11 and 7.12 monies is subject to any relevant contributions plan or ministerial
direction (per s. 7.3(2)). While the Division does not establish an express hierarchy in respect of
the regulation of pooling, I nonetheless think it clear that as a contributions plan emanates from
a council,2 and the council must itself comply with a direction concerning pooling, the terms of a
direction concerning pooling would prevail over the contributions plan to the extent of any
inconsistency.
43. Accordingly, were a direction given under s. 7.17 to require or authorise pooling of ss. 7.11 and
7.12 monies across contributions plans, such pooling would be permissible, notwithstanding the
restrictions that would otherwise apply by virtue of the applicable contributions plan.

Karen Smith
Crown Solicitor

Michael Granziera
Director
for Crown Solicitor
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T (02) 9474-9442
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2

Or councils - see s. 7.18(1).
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